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Consumer credit transactions today
are increasingly conducted across state
lines. Interstate lending enables finan-
cial institutions to expand their loan
portfolios and offer borrowers new
sources of credit. Consequently, the
interstate consumer lending market is
becoming ever more competitive,! At
the same time, the increasing frequency
of interstate consumer credit transac-
tions has propeliled financial institutions,
government regulatory agencies, and
their legal counsel into strenuous and
often complex debate over the legal
requirements applicable to these transac-
tions.2 The complexity of this debate is
not surprising, due to the presence of a
variety of state and federal regulatory
agencies overseeing financial institutions,

as well as the broad range of state laws

and the growing number of federal laws
applicable to consumer credit transac-
tions.? Principles of federalism and
choice-of-law accordingly play a prom-
inent role in attempting to resolve the
issues that may arise as a result of inter-
state lending programs.4

Interstate lending by federally-insured
financial institutions involves one cen-
tral issue: exportation of interest rates
and other credit terms. What legal re-
strictions should govern an interstate
credit transaction? May a financial insti-

1. Cocheo. Bank Cards at the Crossroads, ABA Banking J..
Sept. 1987, at 66. 6869, 71-72. 75; McCoy and Swartz.
Plastic Barile: Big Credit Card War May Be Breaking Out, 10
Detriment of Banks, Wall. 8t. J., Mar. 19, 1987, au 1, 20.

2. See, e.g.. Burgess and Ciolli, Exporiation or Exploitation? A
Srate R ‘s View of I Credit Card Transac-
tions, 42 Bus. Law. 929 {1987) [hereinafter cited as Burgess);
Roseablum, Exporiing Annual Fees, 41 Bus. Law. 1039
{1986) [bereinafier cited as R blum}, Pulles. Exporting
Non-lInterest-Rate Provisions, 39 Bus, Law, 1271 (1984);
Culhanc and Kaplinsky, Trends Perraining to she Usury
Laws, 38 Bus. Law. 1329 (1983) [hereinafter cited as Culbhane
and Kaplinsky}; Burke and Kaplinsky, Unraveling the New
Federal Usury Law, 37 Bus. Law 1079 (1982) [hereinafter
cited as Burke and Kaplinsky}, Arnold and Rohuner, The
“Most Favored Lender” Docirine for Federally Insured
Financial Institutions — Whai Are its Boundaries?, 31 Cath.
U.L. Rev. | (1981} [hercinafter cited as Arnold and Rohner).

3. See Burgess, supra note 2, at 939-41.

4. Id. at 939. See, e.g.. infra lext accompanying notes 48-5I-.
177-186, 252-260, 270-275, & 305-316.

* The views expressed in thisanticle are those of the authors and
do not ily rep! the views of Houschold Finance
Corporation or its affiliates. e

tution “export” rates and terms to out-
of-state borrowers by charging the rates
and fees and imposing other contract
terms authorized by the laws of the state
where it is located? Is the financial insti-
tution subject to provisions of the law of
the borrower’s home state that may be
more restrictive? To what extent does
federal law preempt state law?

Despite nearly two decades of analy-
sis and debate,’ only one issue has been
conclusively resolved: a national bank
may “export” the interest rate permitted
by the law of the state where it is located
to borrowers residing in other states.6
Some state regulators continue to assert
that national banks and other federally
insured financial institutions may not
“export” fees and other terms, claiming
that the “exporting” lender remains sub-
ject to all state law restrictions other
than the interest rate,” In two recently-
filed actions against national banks,8 the
Iowa Attorney General has asserted that
several of the non-rate credit terms
included in the defendants’ credit card
agreements® violate Iowa law. These are

5. See Shanks. Special Usury Problems Applicable to National
Banks. 87 Banking L.J. 483 (1970) [hereinefter cited as
Shanks). for an early treatment of some of these issues.

6. Marquette Nat'] Bank v. First of Omaha Serv. Corp., 439
U.S. 299, 313-19 (1978).

7. See generally Burgess, supra note 2. But see Letter from Sam
Kelley, Texas C Credit C i 10 George E.
Headerson (Mar. 14, 1985) {(unpublished) [hereinafter cited
as Kelley opinion}. :

8. Towa ex rel. Mitler v. Citibank (South Dakota), Civ. No.
88-189-E(S.D. lows, filed Apr. 11, 1988); lowaex rel. Miller
v. First Nat'l Bank, Civ. No. 88-20 (D. Del, filed Jan. 19,
1988, dismissed Apr. 15, 1988). The First National Bank suit
has been seitled, with the bank agreeing to comply prospec-
tively with lowa law on fees and charges on accounts held by
fowa resid subject to d to federal or lowa
statutes, Comptroller of the Currency (OCC) regulations,
lowa regulations, or supervening case Law. SO BNA’s Bank-
ing Rep. 711 (1988); al 4; telephone interview with Walter
Tuthill, attorney for Firs1 National Bank, Wilmington, Del.
(Apr. 12, 1988). At least one private suit challenging the
exporiation of non-rate terms has been filed in the rural
South. The suit developed from collection efforts by two
banks against the same customer. Newman, fowa Nears Set-
tlement in Card Fee Suir, Am. Banker, Mar. 28, 1988, at 30.

9. The Attorney General challenged First National Bank of
Wilmi 's, D hoice-of-law p ion, late charge,
returned check charge, overlimit charge, court costs and
attorney's fecs provision, and notice of change of terms pro-
vision. Citibank (South Dakota), N.A.'s South Dakota
choice-of-law provision, late charge, returned check charge,
definition of “default.” attorney's fees and collection costs
provision and notice of change of terms provision are being
challenged.
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among the first cases in which a national
bank's (or any other federally-insured
institution’s) authority to export non-
rate terms has been challenged.

State legislatures have adopted con-
flicting positions concerning these insti-
tutions’ rate and other term exportation
rights. The Connecticut legislature has
enacted a law regulating the interest
rates that certain types of out-of-state
financial institutions having offices or
affiliates with offices in the state may
charge to Connecticut borrowers,!?
despite the clear!! or arguable!? rate
exportation rights of various federally-
insured financial institutions. Conver-
sely, the South Dakota legislature has
declared that virtually all fees and
charges are deemed “interest.”!? The
Pennsylvania legislature, while continu-
ing to limit sellers and holders of retail
instaliment accounts to an 18% rate ceil-
ing on accounts issued to buyers domi-
ciled in the state, has deregulated rates
on such accounts issued to buyers domi-
ciled outside the state.!4

This article will compare the most
favored lender and exportation rights of
national banks, federally-insured sav-
ings institutions, and federally-insured
state banks. In the process, this article
will examine recent developments regard-

10. An Act Concerningthe Activities of Forcign Banking Corpo-
rations. 1987 Conn. Pub. Acis No. 87-205, § 5 (effective July
l 19872). To the cxlenl that this law auempls to regulate the

of out-of-state fi jal institutions in
a way that would infringe on those instil rights gr d
under federal law, it would appear to violate the supremacy
clause and the commerce clause. See Lewis v. BT lnv. Man-
agers, Inc., 447 U.S. 27(1980); U.S. Const. art. 1, § 8, cL. 3; art.
VI, cL 2. But see Sears, Roebuck & Co. v. Brown. 806 F 2d
399 (2d Cir. 1986) (C icut statute
ics and llmr ies held not to violate com-
merce clause or supremacy clause).

I1. See Marquette, 439 U.S. at 313-19 (national banks).

12. See Letter from General Counsel to the Federal Home Loan
Bank Board (Aug. 6, 1982), reprinted in [Current] Fed. Bank-
ing L. Rep. (CCH) para. 82,022 (federally-insured savings
institutions); Letter from Kathy A. Johnson, Attorney to the
Federal Deposit Insurance Corporauon (FDIC) (Mar. 17,
1981) (unpublished) (fe d state banks) [herei-
nalter cited as.lohnson leuer]. Letter from Peter M. Kravitz,
Senior Attommey tothe FDIC(Oct. 20, 1983)(unpublishied) (federally-
insured state banks) [hereinafter cited as Kravitz letter].

13. An Act to Revise Certain Statutes Pertaining to Interest and
Charges Between Debtors und Credx(ors. 1987 $.D. Sess.
Laws ch. 360. Similar legi ding in Dy
O’Connor, [nterstate Credit Cards and Dlher Produts, in
Fischer, Retail Financial Services: Current Devel

o

ing the application of the most favored
lender doctrine to these institutions and
analyze many of the theories offered in
support of the exportation of fees and
terms other than the interest rate. This
article will not attempt to resolve all of
the unanswered questions relating to
these institutions’ interstate lending
operations. Rather, it will describe a
matrix of issues and considerations that
national banks and other federally-in-
sured financial institutions must analyze
thoroughly and weigh carefully as a part
of any decision to engage in interstate
consumer lending.

1. National Banks

A. Section 85 and the Most Favored
Lender Doctrine

1. Interpretation of Section 85

The National Bank Act,!5at 12 U.S.C.
section 85 (section 85),16 establishes the
interest rate that a national bank may
charge on extensions of credit. The max-
imum rate chargeable by a national
bank is thus a federal question.!? Sec-
tion 85 incorporates state law to deter-
mine the maximum rate'® through applica-
tion of three clauses.

First, a national bank generally may
charge interest at the greater of “the rate
allowed by the laws of the State . . .
where the bank is located,” or one per-
cent in excess of the discount rate on
ninety-day commercial paper in effect at

15, 12VUS.C. N 21-200 (1982 & Supp. V 1987).

16. Id. § 85 (1982). Section 85 provides in pertinent pan:

Any association may take, receive, reserve, and charge on
any loan or discount made, or upon any notes, bills of
t or other evid of debt, interest at the rate
allowed by the laws of the State, Territory, or District where
thebank is located, oratarate of I per centum in excess of the
discount rate on nincty-day commercial paper in effect at the
Federal reserve bank in the Federal reserve district where the
bank is located, whichever may be the greater, and no more,
except that where by the Iaws of any Statc a different rate is
limited for banks organized und:r State laws, the rate so

the Federal Reserve Bank in the district
where the bank is located.!? In Tiffany v.
National Bank,?® the United States
Supreme Court interpreted the “allow-
ance clause” to refer not to the rate
allowed for state banks, but to the rate
allowed for “lenders generally,”2! even if
such rate exceeds the rate permitted to
state banks under state law.22 Tiffany
did not determine whether the term
“laws” referred to in the “allowance
clause” encompasses a state regulated
lender statute which characteristically
constitutes an exception to a general
state usury law and authorizes such
lenders to charge higher rates than those
permitted to “lenders generally” under
state law.?? It was left for the Comp-
troller of the Currency (OCC) to issue
an interpretation of section 85 (the OCC
Ruling) providing that a national bank
may charge the highest rate authorized
under state law for any competing state-
chartered or licensed lender, without
becoming licensed under such state law.24
The OCC Ruling codifies what has
come to be known as the “most favored
lender” doctrine. The alternative rate of
one percent over the discount rate con-
tained in the first clause of section 85,
added in 1933,25 represents a federal rate
which preempts lower rates provided for

19. 12 U.S.C. § 85 (1982) {emphasis added).
20. 85 U.S. (18 Wall.) 409 (1874).

2L, Id. a1 411. The Court also uscd the term nalural pelsons lo
refer to “lenders g ly*
operated as pnvale bankers during that time. SerCommenl
Extension of the Most Favored Lender Docirine Under Fed-
eral Usury Law:A Conirary View, 27 Vill. L. Rev. 1077, 083
0.34and authority cited therein (1982) [hereinafier cited as 4
Contrary View)

22. 85 U.S. (18 Wall) at 411,

23. Such a statute was not at issue. /d. at 411. See A Contrary
View, supranote 21_at 1095-96; Burke and Kaplinsky., supra
note 2, at 1096.

24. 12C.F.R § 7.7310(2) (1987). The OCC Ruling provides:

A national bank may charge interest at the maximum rate

permmed by Slate Iaw to any competing State-chartered or
ion. If State law permits a higher

limited shall be allowed for ized or

in any such State under this chapter. thn no rateis fixed by
the laws of the State, or Territory, or District. the bank may
take, receive, reserve, or charge a rate not exceeding 7 per
centum, or | per centum in excess of the discount rate on
ninety-day commercial paper in effect at the Federal reserve
bank in the Federal reserve district where the bank is located,
whichever may be the greater. and such interest may be taken

182, 271-76 (1987) (outline prepared for distribution at June
11-12, 1987, Practising L. Inst. program, New York, N.Y.).
The Detaware legislation also would declarc virtually all fees,
charges, and other statutory provisions to be “material to the
determination of theinterest rate.” See 12 C.F.R. § 7.7310(a}
(1987).

14. 1988 Pa. Laws. Act |5 (cifective Feb. 26, 1988). The distinc-
tion between rates chargeable 1o in-state and out-of-state
borrowers raises constitutional questions under the com-
merce clause, equal protection clause, and privileges and
immunities clavse. U.S. Const. art. 1,§8.cl. 3;arl. 4,§2,cl. 1;
amend. XIV, § 1.

in ad koning the days for which the note, bill, or
other evidence of debt has to run.
1d.

17. Marquerte, 433 U.S. at 308 (citing Farmers' & Mechanics'
Nat'l Bank v. Dearing, 91 U.S, 29, 34 (1875)).

18. Evans v. Nat'l Bank, 25] U.S. 108, 111 (1919). Bur of. City
Nat'l Bank v. Edmisten, 68! F.2d 942 (4th Cir. 1982) (no
federal question jurisdiction under section 85 when declara-
tory judgment sought that annual fee would not violate state
usury law if added to intecest charged). See infratext accom-
panying notes 48-51, 177-186, & 252-262 for a discussion of

the extent to which state law is incorporated in section 85, %

interest rate on a specified cllss of Joans, a national bank
making such loans at such higher rate is subject only to the
provisions of State law relating to such class of loans that are
material to the determination of the interest rate. For exam-~
ple, a nationa! bank may lawfully charge 1he highest rate
permitted to be charged by a State-licensed small loan com-
pany or morris plan bank, without being so licensed.

Id. The OCC Ruling was initially issued as an opinion letter
in 1936 and was finally promulgated as an interpretive ruling
in 1971 and codified in 1972. For the history and develop-
ment of the OCC Ruling, see A Contrary View, supranote 21,
at 1089-91 & nn.82-89; Burke and Kaplinsky. supranote 2, at
1100-01 n. 121; Arnold and Rohner. supra note 2, a1 6-7. Fora
discussion of the OCC Ruling’s validity, scope, and interpre-
tation, see infra text accompanying noles 56-226.

25. Actof June 16, 1933. ch. 89, § 25, 48 Stat. 191(1933) (amend-
ing National Bank Act, ch. 106. § 30, 13 Stat.-108 (1864))
(currem version at 12 U.S.C. § 85 (1982)). See A Comrary
View, supranote 2(,at 1078n.7, 1081 n.24 for a history of the
amendments to section 85,
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under state law.26

The second clause is an exception to
the first which provides that “[w]here by
the laws of any State a different rate is
limited for [state banks], the rate so
limited shall be allowed for [national
banks] organized or existing in any such
State.”2? The Tiffany Court held that the
“exception clause” applies only where
the rate permitted to state banks is
higher than that allowed for lenders in
general.28 The combination of the “any
State” and “existing” phraseology inthe
“exception clause” has led national banks
to contend that they may “import” the
rate allowed by a borrower’s home
state’s laws if it is higher than the rate in
the bank’s home state.??

Finally, section 85 states that where
no rate is fixed by state law, national
banks may charge the greater of seven
percent or one percent over the discount
rate.¥ In Daggs v. Phoenix National
Bank,3! the United States Supreme Court
held that this clause does not apply if
state law allows creditors to contract for
any rate under a written agreement.
Similarly, the Ninth Circuit held in
Hiatt v. San Francisco National Bank*
that a national bank was authorized to
charge any rate even though California
law exempted state and national banks
from its usury restrictions, which could
have meant that no rate was fixed by
state law.3¢ Consequently, the third

26. Marquette, 439 U.S. at 318 n.31; OCC Interpretive Letter No.
71 from John G. Heimann, Comptroller of the Currency
(Dec. (. 1978), reprinted in[1978-1979 Trans(ler Binder] Fed.
Banking L. Rep. (CCH) para. 85,146.

27. 12 U.S.C. § 85 (1982) (cmaphasis added).

28. Tiffany. 85 U.S. (18 Wall.) at 411-12. The Court noted that
section 85 “speaks of allowances to Nations) banks and lim-
itations upon State banks, but it does notdeciare that the rate
limited to State banks shall be the maximum rate atlowed to
Nationat banks.” /d.at 412. The Court effectively substituted
“higher™ fos “different™ in the “exception clause™ based on the
absence of the “and no more™ language found in the “altow-
ance clause.” Id. See A Conirary View. supranote 21, at 1083
& nn. 36-37 and authorities cited therein, The Court emphas-
ized the need to protect national banks against unfriendiy
state legislation. 85 U.S. (I8 Wall) a1 412-13.

29. Seeinfratextaccompanying notes 236-246 for a discussion of
nationa) banks' rights to “import" rates.

30. 12 U.S.C. § 85(1982). The one percent over the discount rate
option was added in 1933, Act of June 16, 1933, ch. 89, § 25,
48 Stat. 191 (1933) (amending National Bank Act, ch. 106, §
30, 13 Stat. 10B (1864)) (current version at 12 U.S.C. § 85
(1982)).

31. 177 U.S. 549 (1900).

32. The Court construed the phrase “no rate is fixed™ to refer only
to circumstances where no'rate is “allowed™ by state law, i.e.,
where state law prohibits the charging of any interest. /d. at
555.

. 361 F.2d 504 (9th Cir.). certs. denied, 385 U.S. 948 (1966).
rehearing denied, 385 U.S. 1021 (1967).

34. Understate law there was thus no limit on the rate a state bank
could charge. The court interpreted this usury exemption to
mean that rates were “fixed” as without limitation except as

3

w

clause of section 85 is essentially
meaningless.35

The interpretation of five other terms
or phrases in section 85 is important in
determining the most favored lender
and exportation rights of national banks.
A national bank is authorized to “take,
receive, reserve, and charge [interest] on
any loan or discount made.”36 In Evans
v. National Bank,3? the United States
Supreme Court noted that national
banks are authorized to discount prom-
issory notes38 and determined that dis-
counting implies reservation of interest
in advance.® The National Bank Act
thus may permit the charging of dis-
count interest at the maximum state
rate, even though the maximum state
rate is established in terms of a simple
interest rate and discounting is specifi-
cally prohibited.®

Moreover, the rate chargeable under
section 85 may be imposed on “gny
loan[,] discount . . . , notes, bills of
exchange or other evidences of debt.™!
In construing the term “specified class of
loans™#? contained in the OCC Ruling,
the court in United Missouri Bank v.
Danforth*} determined that retail credit
sales and loans constitute an interchange-
able class of debt.44 The court based its
conclusion on the “other evidences of
debt” language in section 85.45 To the
extent adopted by the courts, a broad
classification of transactions will enhance
a national bank’s flexibility in establish~

agreed (0 by the parties, and concluded that national banks
should be accorded the same 1reatment, 361 F.2d at 507, See
Cal. Consl. art. XV, § | {West Cum. Supp. 1987).

35, See OCC Interpretive Letter No. 138 from John E. Shockey.
Chief Counsel(Feb. 8. 1980). reprinted in{1980-1981 Tramsfer
Binder] Fed. Banking L. Rep. (CCH) para. 85,219, at 77,328
(citing Shanks, supra note 5, at 488 (suggesting that “for all
practical purposes, the 7 percent.... limit ... may be ignored.”)).

36. 12 U.S.C. § 85 (1982) (emphasis added).
37. 251 U.S. 108.

38. See 12 U.S.C. § 24 (Seventh) (Supp V 1987) (national banks
have the power to discount promissory notes, drafts, bills of
and other evid of debt).

39. 251 U.S. at [ 14. The case involved the thscounting of short-
term single payment commercial paper. See infra note 40.

40. Sn mlm text accompanying notes 100-104 & 187-200 fora

of whether or not national banks may charge
discount interest on installment credit.

41. 12 U.S.C. § 85 (1982) temphasis added).

42. 12C.F.R.§7.7310{(a){ 1987). See supra note 24 for text of the
OCC Ruling. See also Infra tex1 accompanying notes 76-81 &
130-155 for a discussion of this term.

43. 394 F. Supp. 774 (W.D. Mo. 1975).

44, Id. at 783, The court held that the bank could charge the Small
Loan Acl rate on credit sale transactions governed by the
Retail Credit Sales Act (RCSA), even though the RCSA
exempted licensed smali loan panies from its provisi
Id. at 784.

45. Id. See infra text accompanying notes [30-155 for a discos~
sion of the classification of transactions.

ing the terms under which.it will operate
a particular type of loan program,

Third, section 85 empowers national
banks to charge “interest” at the highest
rate allowed under the laws of the state
where it is located.4¢ The largely unre-
solved issues regarding the definition of
“interest” and whether the definition
should be obtained from federal law, the
law of the bank’s home state, or the law
ofthe borrower’s home state, are critical
in delineating national banks’ rights to
export fees and other contract terms in
addition to the interest rate.

Fourth, “interest” may be imposed at
the “rate allowed by the laws” of the
bank’s home state.47 There have been
differing views as to whether the state
law incorporated in section 85 encom-
passes only the numerical rate,* the
method of calculating the rate as well,%°
or even the entire case law interpreting
limitations on usury,® including com- -
mon law conflict of laws rules.5!

Finally, a national bank obtains its
maximum rate by reference to “the laws
of the State where the bank is located.”52
In Marquette National Bank v. First of
Omaha Service Corp.,5? the Supreme
Court held that a national bank is
located in the state named in its organiza-~
tion certificate.54 This decision underlies
the establishment in Marquette of
national banks’ authority to “export”
interest rates in interstate lending
programs.?’

46. 12 U.S.C. § 85 (1982) (cmpbasis added).
47. Id.

48. Evans,251 U.S. at 11]. See Nat'l Bank v. Johnson, 104 U.S.
271, 277-78 (1881), Dearing, 91 U.S. at 34.

49. This includes all prohibitions onenlarging the rate, evenif the
resulting charge is within the legal limit if imposed properly.
Citizens” Nat'l Bank v. Donnell, 195 U.S. 369, 374 (1904);
Atl'y Gen. v. Equitable Trust Co.. 294 Md. 385,417,450 A.2d
1273, 1291-92 (1982).

50. First Nat’l Bank v. Nowlin, 590 F.2d 872, 876 (8th Cir. 1975).
See Union Nat'l Bank v. Louisville, N.A. & C. Ry., 163 U.S.
325, 331 (1896).

. OCC Imterpretive Letter No. 325 from Peter Liebesman,
Assistant Director of the Legal Advisory Services Division
(Jan. 22, 1985), reprinted in[1985-1987 Transfer Binder] Fed.
Banking L. Rep. (CCH) para. 85,495, at 77,754, See Shanks,
supranote5, at 489-91. But see Morosani v. First Nat'l Bank,
539 F. Supp. {171, 1173 (N.D. Ga. 1982), rev'd on other
grounds, 703 F.2d 1220 (11th Cir. 1983).

52. 12 U.S.C. § 85 (1982) (cmphasis added).
53. 439 U.S. 299.

5

. 54, /d. a( 310. The Coun engaged in a federal common law

h f-1: ing Omaha Bank’s Bank-
Americard program loconf irmthat Omaha Bank was “locaied™
in Nebraska. /d. at 309-13. Snlnﬁ-amxummpanymgnots
229-235 for fusther discussion of the “location™ question
relating to national banks.

255, Id. at 313-19.
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Unfortunately, for national banks this
analysis of section 85 resolves neither
the scope of the most favored lender
doctrine nor many of the issues which
arise in the context of interstate lending
operations. A national bank also must
explore the validity, scope, and interpre-
tation of the OCC Ruling, which neces-
sarily involves further examination of
section 85, in order to determine the
bank’s authority to export the highest
interest rate, or the most advantageous
fees and other contract terms, allowed in
its home state to borrowers residing in
other states.

2. The OCC Ruling

a. Validity and Scope

A federal appellate court first upheld
the OCC Ruling in 1972 in Northway
Lanes v. Hackley Union National Bank
& Trust Co.5 Its validity has since been
confirmed and its criteria applied implicit-
ly or explicitly by the Courts of Appeals
for the Fifth,’ Seventh,® and Eighths
Circuits, as well as several other courts.5!
Only two state trial courts have declined
to adopt the OCC Ruling.62 The Supreme
Court cited the OCC Ruling with
apparent approval in Marquette, at least
to the extent of the Ruling’s incorpora-
tion of the most favored lender doc-
trine,? but declined to address its valid-
ity. The Court still has not decided this
issue, and, based on the scope of the
OCC Ruling detailed below, it is unclear
whether the Court would uphold itasa

56. See supra note 24 for text of the OCC Ruling.

57. 464 F.2d 855, 864 (6th Cir. 1972). The court determined that it
should defer to a interpretation of the National
Bank Act promulgated by the OCC. the agency charged with
the Act’s administration, /d. (citing Udall v. Tallman, 380
U.S. 1. 17 (1965); FHA v. Darlington, Inc.. 358 U.S. 84, 90
(1958); Unempt Comp ion Comm'n v. Aragan.
329 U.S. 143, 153-54 (1946)).

§8. Partainv. First Nat'l Bank, 467 F.2d 167, 174 (5th Cir. 1972).
$9. Fisher v. First Nat'l Bank (Fisher; Chicago). 538 F.2d 1284,
1290 (7th Cir. 1976), cert. denied, 429 U.S. 1062 (1977).

60. Fisher v. First Nat'l Bank (Fisher/Omaha), 548 F.2d 255,
259-60 (8th Cir. 1977). See Nowlin, 590 F.2d 872 (never
referred to OCC Ruling, although used term “most favored
lender”).

See, e.g.. Ray v. American Nat'l Bank & Trust Co., 443 F.
Supp. 883 (E.D. Tenn. 1978); Danforth, 394 F, Supp, 774;

6l.

Equiiable Trusi, 294 Md. 385, 450 A.2d 1273; Comm’r of
Smallt Loans v. First Nat'l Bank, 268 Md. 305, 300 A.2d 685
(1973); First Bank v. Miller, 131 Mich, App. 764, 347N.W.2d
715 (Mich. App. 1984) (case involved state banks, but OCC
Ruling invoked for comparative purposes).

62. Deak Nat'l Bank v. Bond, 89 Misc. 2d 95, 390 N.Y.S,2d 771
(Sup. Ct, 1976); Colo. Nat'l Bank v. Cader, {1969-1973
Transfer Binder] Cons. Cred. Guide (CCH) para. 99,018
(Mont. Dist. Dec. 29, 1972) (still applied “competing lender”
test). ’

63. 439 U.S. at 314 n.26.

reasonable interpretation of section 85,64

Perhaps the most useful basis for
examining the validity of the OCC Rul-
ing as an interpretation of section 85 is
to determine whether the Ruling is
broader or more restrictive than section
85. This determination will be based on
an analysis of the following key con-
cepts and terms contained in the OCC
Ruling.65

(1) The Need for a “Borrowing”

The OCC Ruling clearly is applicable
when a national bank is borrowing the
rate authority set forth in section 85
from a state-supervised lender. It is
therefore important to determine when
a national bank is borrowing its rate, A
national bank always may contend that
it is borrowing its rate, unless the highest
rate is applicable only to national banks
under a particular state’s laws.% National
banks may even borrow a usury exemp-
tion available to a state-chartered lender.
In Hiatt v. San Francisco National
Bank,57 national banks held the same
exemption from state usury laws as state
banks. The Ninth Circuit applied the
allowance and exception clauses of sec-
tion 85 to allow a national bank to bor-

row the state bank’s rate exemption

rather than rulethat no rate was “fixed”
by state law.68

State rate structures generally are
established in one of four different ways:
(1) by class of loans (i.e., consumer ver-
sus commercial, closed-end versus open-
end, direct lending versus sales finance,
real estate mortgages versus automobile
loans versus bank credit cards, etc.); (2)
by class of lenders (i.e., banks versus
savings and loans versus licensed
lenders); (3) in a nondiscriminatory
manner (i.e., under an undifferentiated
Uniform Consumer Credit Code or usury
law); or (4) in some combination of the
first three alternatives. Based on Hiat!,
national banks may borrow a rate estab-
lished under any of these four schemes.

64, See supra note 57and authoritics cited therein. See also infra
text accompanying notes {2-115.

65. The otherimportant question regarding the scope of the OCC
Rulingis whether it should apply to interstate loans or only Lo
intrastate loans. See infra text accompanying notes 296-300
for an analysis of this issue.

66. Ananalysis of the statutory schemes of all 50 states is beyond
the scope of this article. It seems unlikely, however, that any
such state statutory scheme exists.

67. 361 F.2d 504.

68. Id. at 507.

Several commentators have argued
that to the extent that national banks
have independent authority under state
law to charge the highest state rate, and
another class of lender has the same
authority, national banks are not bor-
rowing their authority from that class
lender. In that case, the commentators
assert that the OCC Ruling does not
apply.® Under this interpretation, the
OCC Ruling is merely a borrowing regu-
lation.”° In order to obtain its benefits, a
national bank cannot already be the
most favored lender in the state. This
reading of the OCC Ruling is too rigid .
and ignores the language of section 85.
Section 85 does not require borrowing;
rather, it authorizes a national bank to
borrow rates in order to become a most
favored lender. As Tiffany and the OCC
Ruling have indicated, section 85 recog-
nizes three classes of lenders: “lenders
generally,” state banks, and other state-
chartered or licensed lenders.”! National
banks may either have parity with one
or more classes under state law or be
accorded parity pursuant to section 85.
Thus, the better view under Tiffany and
Hiatt, as partially codified”? in the OCC
Ruling, is that a national bank is always
deemed to be borrowing its rate from
the “highest rate” lender in the state,
even if the national bank also is a most
favored lender.

(2) “Competing Lender”

Section 85 on its face does not contain
a “competing lender” test. The Tiffany
Court did not require national banks to
compete with the highest rate lender in
order to charge such a rate.’? Subse-
quent decisions by courts and state regu-
lators, with few exceptions, and an OCC
staff letter have ruled that the OCC Rul-
ing does not require actual competi-
tion.™ Even if this test merely requires
that the most favored lender may engage
in the same type of credit transaction as
a national bank,” it expands the plain
language of section 85. By incorporating

69. See Burgess. supra note 2, at 938-39; A Conurary View. supra
note 21, at 1093.

70. Burgess, supra note 2, at 938.

71. 85 U.S. (18 Wall) at 411-12; 12 C.F.R. § 7.7310(a) (1987).
72. See infra text accompanying notes 82-83.

73. 85 U.S. (18 Wall.) at 411-412.

74. See infra \ext accompanying notes 116-124 and authorities
cited therein for a more thorough analysis of the “competing
lender™ standard.

15. Danforth, 394 F. Supp. 774, 784,
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this test, the OCC Ruling is therefore
more restrictive than section 85.

(3) “Specified Class of Loans”

Section 85 also does not provide fora
“specified class of loans” test. As inter-
preted in Tiffany, section 85 does not
recognize distinctions among classes of
loans, but only among classes of lenders:
“lenders generally” and state banks.” In
the course of interpreting the OCC Rul-
ing, a state supreme court’”” and the
OCC staff’® have applied the “class of
"loans” standard rigorously to restrict
national banks’ use of the most favored
lender doctrine.” Conversely, interpret-
ing the OCC Ruling in light of the “other
evidences of debt” language in section
85, a federal district court essentially has
expunged the test from the Ruling®
The latter approach seems more faithful
to both the wording and the intent of
section 85.8! Again, in this instance, the
OCC Ruling is more restrictive than sec-
tion 85.

(4) “Class of Lender”

Section 85 and the OCC Ruling both
incorporate a “class of lender” standard.
Under Tiffany, national banks may
obtain rate parity with natural persons
or state banks.!?2 The OCC Ruling is
more restrictive than section 85 to the
extent that natural persons are not
required to be chartered or licensed by a
state in order to extend credit. Other-
wise, section 85 and the OCC Ruling
essentially provide for an identical
standard.

Section 85 has established one per-
cent over the discount rate as a federal
alternative rate, but has not directly
incorporated other federal usury laws.83

76. 85 U.S. (18 Wall) at 411-12. The absence of classes of loans
under Missouri law in the early 1870s may explain why the
Court did not draw such distinctions. /d. at 411. See Equis-
able Trust, 294 Md. at 397, 450 A.2d at 1281 and authoritics
cited therein, for a briel history of the development of install-
ment and open-end credit in the U.S.

Equitable Trust, 294 Md. 385, 450 A.2d [273.

OCC Interpretive Letter No. 178 from Richard V, Fitzgerald,
Director of the Legal Advisory Services Division (Jan. 12,
1981), reprinred in[1981- 1982 Transfer Binder] Fed. Banking
L. Rep. (CCH) para. 85,259.

79. Credit card cash advances and purchases were determined 1o
be different classes of loans. Equitable Trusi, 294 Md. at
413-14, 450 A_2d at 1290; OCC Interpretive Letter No. 178,
supra note 78.

80. Danforth. 394 F. Supp. at 784-85.

81. See 12 U.S.C. § 85 (1982). But see Northway Lanes. 464 F.2d
at 862 (citing Cong. Globe, 38th Cong., st Sess. 2123-26
(1864) (remarks of Sen. Grimes)).

82. See supratext accompanying note 76.

83. See 12 U.S.C. § 85 (1982).

77.
78.

-~

Advantageous rates which may be
charged by other federally-chartered
lenders are therefore available to national
banks only if directly incorporated by
state law.84 The OCC Ruling reaches the
same conclusion.’s

A national bank may contend that the
state law relied on under section 85 indi-
rectly incorporates federal usury laws
pursuant to the supremacy clause.8 A
court probably would reject this argu-
ment, however, due to the references to
state law and the insertion of a specific
federal alternative rate in section 85.
The OCC staff already has rejected this
argument.8?

(5) State Licensing Exemption

The federal banking laws and an OCC
regulation exempt national banks from
state licensing requirements.8® Thus,
under section 85, a national bank is
permitted to charge the highest rates
available to any state-licensed lender
without being licensed by that state. The
OCC Ruling so provides,® and the sta-
tute and the Ruling consequently con-
tain an equally broad licensing
exemption.

(6) “Material to the Determination
of the Interest Rate”

The inquiry under section 85 as to
what constitutes “interest” and the query
under the OCC Ruling as to which pro-
visions of a law governing a class of
loans are “material to the determination
of the interest rate” are quite distinct.
The answer to the former determines
which fees and other terms are charges
for the use or forbearance of money,*®
while the response to the latter specifies
which fee and other provisions of the
governing law a national bank must
comply with in order to borrow the most
favored lender’s rate. Moreover, the
responses to these questions depend on
which law (federal or state, and, if state

84. See infra text accompanying notes 127-128.

85, 12 C.F.R. § 7.7310(a) (1987).

86. See U.S. Const. art. VI, cl. 2.

87. OCC Interpretive Letter No. 255 from Peter Lieb

N

law, the law of the bank’s home state or
the borrower’s home state) and what
type of construction of the OCC Ruling
(strict or broad) is applied. Finally, a
particular bank’s views concerning the
applicable law and the degree to which it
should apply may depend on whether
the fees and terms allowed under such
law are considered attractive or burden-
some to the barlk.%!

The “materiality” test applies in fewer
situations than the test as to what consti-
tutes “interest” under section 85. Under
the OCC Ruling, it only applies when
“state law permits a higher rate on a
specified class of loans [and] a national
bank [is] making such loans at such
higher rate.”™? Section 85, on the other
hand, includes no class of loans test.%3
Nevertheless, whenthe “materiality” test
is applicable, and the expansive inter-
pretation of the test established in
Attorney General v. Equitable Trust
Co. is followed, the OCC Ruling requires
a national bank to comply with consid-
erably more provisions of its home
state’s law than section 85, Under Equit-
able Trust, provisions are “material” if
they are “material to judicial determina-
tion of whether or not the interest
charged in a given transaction is unlaw-
ful.”%¢ In applying this test, the court
ruled that every provision of the Mary-
land Consumer Loan Law (MCLL)%
was material except one that subjected
the lender to the borrower’s claims and
defenses against a seller of goods.? No
federal or state definition of “interest” is
this expansive.?’

91. See, e.g.. Rosenblum, supra note 2, at 1042-43 n.20.

92. 12 C.F.R. § 7.7310(a) (1987). See Infra text accompanying
notes 130-152. The “materiality™ test also has been applied in
several Mi state court cases involvil ate banks. See
infra text accompanying notes 427-430.

See supra text accompanying notes 76-80. See also infra text
accompanying notes 148-150.

94. 294 Md. at 418, 450 A.2d at 1292,
9

9

=

w

The MCLL, a closed-end loan statute, was being applicd to
open-end cash advances. /d. at 417, 450 A.24 at 1292,

Id. at 418-24, 450 A.2d at 1292-95. See infra text accompany-
ing notes 159, 161, 175, & 208-217 for a listing of material
provisions.

9

&

97.

=~

The recently-enacted South Dakota revolving loan law
d which permit banks located in that state to

Assistant Director of the Legal Advisory Services Division
(Jan. 19, 1983), reprinied in{1983- 1984 Transfer Binder] Fed.
Banking L. Rep. (CCH) para. 85.419. Conyra, Culhane and
Kaplinsky, supra note 2, at 1336-39.

88. 12 U.S.C. §§ 24 (Seventh), 484 (Supp. V 1987); 12C.FR. § -

7.6025(b) (1987). See also infra text accompanying noies
221-226.

89. See 12 C.F.R. § 7.7310(a) (1987).

90. See Rosenblum. supra note 2. at 1044 n.24; Burke and -

Kaplinsky. supra note 2. at 1106.

impaose virtually any type of charge and deem all such charges
to be “interest,” may most closely approach the scope of
Equirable Trust. An Act to Revise Certain Statutes Pertain-
ing to Interest and Charges Between Debtors and Creditors.
1987 S.D. Sess. Laws ch. 360. An OCC staff letter provides
that “all charges permitted or prohibited by state law in
connection with particular types of loans may be defined as
‘interest.’ "OCC Interpretive Letter from Richard V. Fitage-
rald, Director of the Legal Advisory Services Division {Nov.
24, 1980) (unpublished) (construing Norrhwar Lanes, 464
F.2d 855) [hercinafter cited as Fitzgerald fcuter).
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The scope of state law coverage under
the OCC Ruling and section 85 is more
comparable under the three-part test of
“materiality” enunciated in an OCCinter-
pretive letter issued by Peter C. Liebes-
man, then Assistant Director of the
Legal Advisory Services Division, four
months after the Equitable Trust deci-
sion (the Liebesman letter).” The Lie-
besman letter states that (1) state law
provisions which establish “the charac-
teristics—such as size, maturity and
classes of borrowers—of a category of
loans are . . . material”; (2) state laws
which “establish the manner in which
the numerical rate of interest is deter-
mined” (i.e., prohibitions against com-
pounding interest) also are “material™;
and (3) “because of conflicting judicial
opinions, it is less clear whether [section
85}incorporates state laws which do not
determine the allowed numerical rate.. ..
but affect the ultimate return on loan
proceeds.”®

These conflicting opinions reflect
concern whether state law prohibitions
ondiscounting interest apply to national
banks, when discounting “would pro-
vide an effective yield greater than [the]
interest permitted.”!® The Liebesman
letter cites Evansi® and Northway
Lanes,'92 apparently to the effect that
section 85 preempts conflicting state
law, and First National Bank v. Now-
lin,'03 apparently for the proposition
that Evans should be limited to cases
involving single payment short-term
paper.'® Among the other state law
provisions that seemingly would be
covered by the third category in the Lie-
besman letter are additional charge
authorizations, free-ride periods, balance
calculation methods (except for prohi-
bitions on compounding), change of
terms and other notice requirements,
and restrictions on acceleration and
account cancellation.!95 Thus, the Lie-

98. OCC Interpretive Letter from Peter C. Licbesman, Assistant
Director of the Legal Advisory Services Division, to Jean
M.E. Mille, Staff Counsel to the South Carolina Department

besman test incorporates a greater var-
iety of state law provisions than virtu-
ally any federal or state definition of
“interest.” 106

Even under the Equitable Trust “mate-
riality” standard, some provisions of a
national bank’s home state’s laws, such
as disclosure requirements,'? will not
apply to the bank. A recent article sug-
gests that the limited applicability of
state law to a national bank under this
standard “is arguably in conflict with”
Supreme Court precedent that “national
banks are subject to state law except to
the extent that such law conflicts with or
frustrates the purpose of federal legisla-
tion or disrupts the banks in the perfor-
mance of their duties as federal instrumen-
talities.”'%8 Close analysis reveals that
this “federal instrumentality” doctrine
represents a principle of both federal
preemption and broad applicability of
state law in the absence of either federal
preemption or impairment of national
banks’ efficiency as federal agencies.109
In an intrastate loan,!!® general applica-
bility of state law under the federal
instrumentality doctrine must yield to
the specific federal preemption contained
in the OCC Ruling. Because the OCC
Ruling incorporates state law only to a
limited extent, however, the doctrine
seemingly requires national banks to
comply with other applicable home state
laws which (I) are not preempted by
other federal laws, or (2) do not contra-
vene the doctrine itself, ie., disrupt
national banks in the performance of
their duties. There is thus no conflict;
the federal instrumentality doctrine
operates independently of and in addi-
tion to the OCC Ruling.!!!

106. See infra texi ucompanyini notes 159-220. Bui see supra
note 97.

107. See infra \ext accompanying notes 218-220.

108. Rosenblum, supranote2,at 1044 n.26 (citing Anderson Nat'l
Bank v. Luckett. 321 U.S. 233 (1944); Davis v. Elmira Sav-
ings Bank, 161 U.5.275(1896)). See A Convrary View. supra
note2l,at 1113 & nn. 217-218, for a discussion as Lo whether
the federal instrumentality decirine has become an anachro-
aismsince the enactment of the “federal usury™ provisions of
Titke V of the Depository Instiluti D lation and
M 'y Control Act of 1980 (DIDMCA), Pub. L. 96-221.

of Consumer Affairs (Feb. 4, 1983) i ) [h
ter cited as Liebesman letter].

99, Id. &t 3.

100. 7. at 3-4.

101. 251 U.S. 108.

102 464 F.2d 855.

103. 590 F.2d 872,

104. /d. a1 876. See Infra text accompanying notes 197-200.

105. See infra text accompanying notes 178-179 & 204-220 fora
more detailed listing of p: falling into the third
category.

Title V. Part C, §§ 521-529. 94 Stat. 164 (Mar. 31, 1980).

109. First Nar'l Bank v. Missouri, 263 U.S. 640, 656(1924); Davis.
161 U.S. at 283.

110. See infratext accompanying notes 303-304 for a discussion of
the interplay between the federal instrumentality doctrine
and the OCC Ruling in an interstate loan. -

- This analysis is invalid only if subjecting national banks to
otherapplicablestate Jaws would (rustrate the purpose of the
OCC Ruling and section 85. Section 85 a1 most requires
national banks 10 comply with their home states usury laws;
it does not appear to prohibit the application of other siate
laws to a national bank. See OCC interpretive Letter No. 333 -

(7) Would the Supreme Court
Uphold the OCC Ruling?

The OCC Ruling, although an appar-
ently well-intentioned effort to interpret
section 85, nevertheless represents a
more restrictive statement of the most
favored lender doctrine than the statute
in almost every respect. The Ruling
parallels section 85 only in its state
licensing exemption, and is broader than
the statute only as to the range of state
law provisions with which a national
bank must comply. Moreover, the Rul-
ing requires compliance with a broader
range of state laws than section 85 only
if a national bank is extending credit at
the most favored lender rates on a speci-
fied class of loans.!'2 Moreover, in an
intrastate loan, the operation of the fed-
eral instrumentality doctrine equalizes
the scope of state law applicable to
national banks under section 85 and the
OCC Ruling.

Thus, given the generally restrictive
interpretation that the OCC Ruling
accords section 85, it seems that the Rul-
ing should not be entitled to great defer-
ence by the courts.!’ The Supreme
Court, if it were to interpret the lan-
guage of the Ruling literally, could well
find it incompatible with the broad pol-
icy of the National Bank Act to encour-
age the development of a modern inter-
state banking system.!!4 Conversely, the
Court might simply disregard the por-
tions of the OCC Ruling which it deems
objectionable and apply the remainder
of the Ruling, as lower courts have
done, 15

National banks therefore may not be
able to rely on the OCC Ruling to
determine which provisions of their
home states’ laws they must comply with
in order to borrow the most favored
lender’s rate. In situations where the
borrowed law contains burdensome pro-
visions, however, national banks may

from Charles F. Byrd, Assistant Director of the Legal Advi-
sory Services Division (Mar. 20, 1985), reprinted in [1985~
1987 Transfer Binder] Fed. Banking L. Rep. (CCH) para.
85,503,

The interplay between the federal instrumentality doctrine
and section 85 would operate in the same manner. The scope
of state law made applicable to a national bank due to the
doclrine’s operation. however, probably would be greater
than in the case of the OCC Ruling. See supra text accom-
panying notes 97 & 106.

112. See supra text accompanying notes 92-93,

113. See supra note 57 and authorities cited therein. See afso A
Contrary View, supra note 21, at 1114 n.223 and authorities
cited therein,

114. See Marqueire, 439 U.5. a1 312. 318-19.

115. See. e.g.. Danforth, 394 F. Supp. at 783-85 (“class of loans"”
and “competing lender” tests).
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not want to rely on the Ruling. They
may prefer to operate within the gener-
ally less inclusive scope of section 85.
Nevertheless, when the borrowed law
includes beneficial fee and other provi-
sions, national banks may seek to
embrace the expansive Equitable Trust
“materiality” standard. Consequently, it
is important to examine thoroughly the
interpretation that the courts, the OCC,
and state regulators have assigned to the
key terms which comprise the OCC
Ruling.

b. Interpretation
(1) “Competing Lender”

The predominant view of the courts
and regulators is that it is irrelevant
whether state-supervised lenders actu-
ally engage in the same class of credit
transaction as “borrowing” national
banks.!1¢ For example, the court in Uni-
ted Missouri Bank v. Danforth'\ de-
clared that “[t]he important determina-~
tion is whether competing state licensed
or chartered lenders may engage in the
particular type or class of loan, and the
rate of interest they may charge in con-
nection therewith.”!18 Similarly, in author-
izing national and state banks to borrow
rates applicable to state credit unions,
the Michigan Court of Appeals con-
cluded: “[w]e do not consider only the
actual membership of credit unions, but
also their potential membership. The
potential for competition in the areas of
business and personal loans is suffi-
ciently great that state credit unions
must generally be considered as compet-
inglenders of national banks as a matter
of federal law.”' ! In rejecting an actual
competition standard, the QCC staff
has noted that imposing such a standard
“would result in an unnecessary and
complicated evaluation of the geogra-
phic banking market in which the
national bank is located and a determi-
nation of which classes of lenders are
offering which types of loans in that
market,”120

116, Fisher] Omaha. 548 F.2d at 260; Danforth, 394 F. Supp. at
784; Miller, 131 Mich. App. at 773, 347 N.W.2d a1 719; 0CC
Interpretive Letter No. 336 from Charles F. Byrd. Assistant
Director of the Legal Advisory Services Division (Apr. 16,
1985), reprinted in [1985-1987 Transfer Binder] Fed. Banking
L. Rep. (CCH) para. 85,506,

117. 394 F. Supp. 774.

H8. Id. at 784 (emphasis supplied).

119. Miller. 131 Mich. App. at 773, 347 N.W_2d at 719 (emphasis
added).

120. OCC Interpretive Letter No. 336, supra note 116, at 77,789.

In Fisher/ Omaha,'?' the Eighth Cir-
cuit did not even require potential com-
petition. The Court permitted a national
bank to borrow Nebraska Small Loan
Act rates for credit card purchase and
cash advance transactions despite the
absence of authorization in the Act for
licensees to offer revolving credit.!22
Only one state trial court!23 and one
state attorney general!2* have required
actual competition in order for a national
bank to borrow rates applicable to state-
supervised lenders. Nevertheless, the
OCC staff’s rationale seemingly vali-
dates the majority view that a national
bank need not compete with a state-
supervised lender in order to charge
rates permitted to that lender.

(2) “Class of Lender”

The general rule is that a national
bank may borrow the interest rate
allowed to-state-supervised lenders,!25
but not the rate established for other
federally-chartered lenders. 126 Where state
law permits a state-supervised lender to
charge the rates permitted to a federally-
chartered lender, however, the OCC
staff has opined that a national bank
may do likewise.!2’ Several states have
enacted so-called “rate parity” laws
which purport to authorize certain state-
chartered lenders to charge rates permit-
ted to any other regulated lenders.!28
Under the OCC Ruling and section 85,
national banks therefore should be
entitled to apply these parity provisions
in order to charge rates permitted to
federally-chartered lenders when the state-
chartered lenders from which they are
borrowing their rates may do so.12

(3) “Specified Class of Loans”
The central issue in interpreting the
OCC Ruling is whether the term “speci-

121. 548 F.2d 255.
122. 1d. at 260.

123. Coder, [1969-1973 Transfer Binder] Cons. Cred. Guide
{CCH) para. 99,018 (Mont. Dist. Dec, 29, 1972).

{24. Op. Tenn. Att'y Gen. No. 221 (July 30, 1982), reprinted in[5]
Cons. Cred. Guide (CCH) para. 96.824.

125. See, e.g.. Fisher{Omaha, 548 F.2d al 260; Northway Lanes,
464 F.2d at 862-64; Danforth, 394 F. Supp. at 784; Comm'r,
268 Md. at 315, 300 A.2d at 691-92; OCC Interpretive Lelter
No. 255, supra note 87.

126. OCC Interpretive Letter No. 255, supra note 87.
127. OCC Interpretive Letier No. 333, supra note 111.

128. Seee.g., Fla. Stat. Ann. § 687.12 (West Cum. Supp. 1987) (a3
to “loans ... made ... in the State of Florida™); Pa. S1at. Ann.
tit. 7. § 6020-101(a)26) (Purdon Cum. Supp. {987); Tenn.
Code Ann. § 45-4-602(a)(2) (Supp. 1987).

129. See Culhane and Kaplinsky, supra note 2, at 1336-39.

fied class of loans™ should be construed
to authorize broad or narrow classifica-
tion of transactions. Obviously, the
broader the classification, the greater
the number of laws a national bank is
likely to be able to choose among in
borrowing its rate (and other “material”
terms). Danforth!® is the leading case
espousing a broad classification of loans.
The Missouri Retail Credit Sales Act
(RCSA) exempts a licensed Small Loan
Act (SLA) lender from the definition of
“retail seller.”!®! The Danforth court
interpreted this exemption to mean that
SLA licensees could engage in credit
sale transactions covered by the RCSA
while charging higher SLA rates.!32 The
court ruled that national banks could
impose SLA rates on credit card advance
and purchase transactions.!33 In reach-
ing its conclusion, the court determined
that retail credit sales and loans repres-
ent the same class of loan. !¢ Danforth
suggests that all types of consumer credit
are fungible under section 85.13 In
Fisher { Omaha,'3¢ the Eighth Circuit also
permitted a national bank to borrow the
closed-end installment loan rate on open-
end credit card purchase and cash ad-
vance transactions. 137

In the most comprehensive analysis of
the meaning and scope of the OCC Rul-
ing, the Maryland Court of Appeals!38
narrowly construed “class of loans” in
Attorney General v. Equitable Trust
Co.1% As in Danforth and Fisher| Om-
aha, the plaintiff national banks!40
attempted to apply favorable smallloan
law rates to credit card purchase and
advance transactions. In contrast to the
statutory scheme in Danforth, however,
the Maryland Consumer Loan Law,
from which the banks sought to borrow
rates, governs only loans. Credit card

130. 394 F. Supp. 774.

131. /d. at 780-81.

132. /d. a1 778, 734. The court could instead have interpreted the

p to prohibit li d lenders (rom offering credit

salc financing.

133, Id. a1 784-85.

134. 1d. at 783. See supra text accompanying notes 41-45.

135. See Amold and Rohuer, supra note 2, at |8§.

136. 548 F.2d 255. See Partain, 467 F.2d at 173-74 (“{o]bviously,
national bank loans are not required in all their characteris-

tics to fit snugly into the mold used by State lending institu-
tions to shape their loans.”), '

hy

" 137. 548 F.2d at 259-6{.

138. The court is the state’s highest court,
139. 294 Md. 385, 450 A.2d 1273,

. 140. State banks werealso party plaintiffsin the case. /d. at 38889,

450 A.2d at 1276-77.
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purchases, as opposed to cash advances,
are subject to the Retail Credit Accounts
Law (RCAL).'4! The court held that
unsecured cash advances and credit card
purchases constitute different classes of
“loans” under section 85 and the OCC
Ruling. 42 It distinguished Danforth on
the basis that the Missouri usury frame-
work discriminated in favor of licensed
lenders as to retail sales financing, while
Maryland law did not.'4* The Equitable
Trust court criticized Fisher/ Omahafor
applying a “transactional homogeniza-
tion analysis” to compensate for the
absence under Nebraska law of the type
of discrimination which existed in
Danforth.14

The OCC staff also narrowly construed
the “class of loans™ test in an opinion
letter issued after the Danforth opinion
but before the Eguitable Trust deci-
sion.145 It noted that thé Michigan Retail
Installment Sales Act (RISA) did not
apply to transactions involving money,
and concluded that a national bank
could not apply the RISA’s rates to cash
advance transactions under a credit card
program.!4¢ Thus, asin Equitable Trust,
the OCC staff treated credit card cash
advances and purchases as different
classes of loans. The only distinction is
that in Michigan the RISA was inappli-
cable to loans generally, while in Mary-
land the RCAL was applicable to lenders
in credit sales, a separate class of loan.

This OCC staff letter raises questions
concerning the Danforth court’s appli-
cation of the OQCC Ruling. The Dan-
Jorth court assumed without analysis
that Missouri SLA rates were applicable
to closed-end and open-end credit
sales.147 Reconciling the Danforth and

141, Id. at 406, 450 A.2d a1 1285.

142, Id. at 413-14, 450 A.2d at 1290. Cf. Acker v. Provident Nat'l
Bank, 512 F.2d 729, 734 (3d Cir. 1975) (credit card purchase
is not a “loan” under Pennsylvania Bank Code).

143. 1, at 404406, 450 A.2d at 1285-86.

144, Id. at 408-09,450 A.2d at 1287. The court even suggested that
Marquetie applied a “class of loans™ analysis in describing
the rate structures under the Nebraska and Minnesota bank
credit card laws. Id. at 411-12, 450 A.2d at 1288-89. [t scems
more likely, however. that the parties and the Court pur-
posely did not mention the rates available under the Minne-
sota Small Loan Act so as to avoid presenting the issue of
whether a national bank may import the rates allowed in the
borrower’s home state. Marquetie, 439 U.S. at 308.n.19. In
fact, the posture of the case narrowed the issuc solely to
whether Omaha Bank was “located” in Nebraska under sec-
tion 85. /d. at 308,

. 145. OCC Interpretive Letter No. 178, supra note 78.

146. Id. at 77,390  The letter also admonished the bank “to estab-
lish controls to ensure that higher rates are not charged on
excluded transactions.” /d., at 77,390-91.

147, See supra note 132 and accompanying tex1. See a/so Amold

and Rohaer, supra note 2, at 20.

OCCstaff approaches ultimately depends
on the interpretation of section 85 and
the applicability and persuasiveness of
the OCC Ruling, Equitable Trust, and
the OCC staff letter. These matters turn
on whether section 85 was designed to
achieve parity between national banks
and other lenders or transactional hom-
ogenization. Based on Tiffany, it is clear
that competitive equality between
national and state banks was not intended
when lenders in general could charge a
higher rate than state banks. 8 It also is
clear that competitive equality between
national banks and lenders in general
does not exist when the exception clause
applies; in that case, only national banks
have parity with state banks.!4® In fact,
the “any loan . . . or other evidences of
debt” language of section 85, when read
in light of Tiffany, strongly suggests that
Congress focused on different classes of
lenders, rather than different classes of
loans.!5¢

On the other hand, national banks
inevitably borrow their rates directly or
indirectly from, and are thus in an equal
competitive position with, some other
type of lender.!5! When a state estab-
lishes its rate structure according to
types of credit transactions rather than
groups of lenders, rate parity still should
exist among at least some classes of
lenders.!5? In this situation, national
banks arguably should be limited to the
rates prescribed for a particular type of
transaction when engaging in such a
transaction so as to promote competi-
tive equality.!33 In Danforth, however,
the court’s decision that SLA rates were
applicable to credit card purchase tran-
sactions necessarily determined that the
Missouri rate structure for credit sales
was organized by classes of lenders
rather than classes of loans. Danforth
and the OCC letter are consistent because

148. See supra \ex1 accompanying notes 21-22.
149. See supra text accompanying notes 27-28.

150. See supra texi accompanying notes 80-81. Bur see Northway
Lanes. 464 F.2d at 862 (citing Cong. Globe, 38th Cong,., Ist
Sess. 2123-26 (1864) (remarks ol Sen. Grimes)).

151. See supratext accompanying notes 66-72. See also infra text
accompanying notes 383-408 regarding the extent to which
section 521 of DIDMCA, 12 U.S.C. § 1831d (1982), was
intended to accord state banks rate-charging parity with
national banks. .

152. A casecould occur where allclasses of lenders except one(i.e.,
small loan law li ) are prohibited from ing in a
certain kind of transaction (i.e., a $500 loan) at the highest
available rate. See supra note 129. Even in this case, however.

the respective statutory structures differ.
The apparent lesson of Danforth and
subsequent OCC and court decisions is
that there is no generally accepted
method of classifying consumer credit
transactions, While the Danforth court’s
approach seems more consistent with
the language of section 85,!4 a court
interested in preserving strict competi-
tive equality based on classes of transac-
tions is likely to opt for the analysis of
Equitable Trust or the OCC staff let-
ter.!5 National banks therefore should
be cautious in selecting a state law from
which to borrow rates and terms.

(4) “Material to the Determination of
the Interest Rate”

The three-part test of “materiality™!5¢
established by the Liebesman letter!s?
permits an organized examination of
the provisions of state law a court would
be likely to consider as “material to the
determination of the interest rate.” Many
of the cases discussed below were decided
based on an analysis of section 85 rather
than the OCC Ruling.!58 Nevertheless,
they offer some guidance regarding the
scope of state law coverage under the
Ruling.

(a) State laws establishing character-
istics of loan categories

State laws that establish loan charac-
teristics are clearly “material to the
determination of the interest rate.” Both
the Equitable Trust'>® court and the
OCC staff!s® have ruled that statutory
loan ceilings are material. Similarly,
Equitable Trust'! and the OCC staff!62
have considered maximum maturity
restrictions material. Finally, provisions
establishing classes of borrowers, either
according to the class of loan sought!s3
or the nature of security required, ' are
material.

I54. See supra text accompanying notes 80-81 & 150.

- 155. See supra text accompanying notes 77-78 & 151-153.

156. See supra ext accompanying note 99.
157. Supra note 98.

158. Several statecourts have applied the “materiality" test in cases
involving state banks which sought 1o operate as most
favored lenders. See Equitable Trusi, 294 Md. 385,450 A.2d
1273. See also infra 1ext accompanying notes 421-430.

159, 294 Md. at 419, 450 A.2d at 1292,
160. OCC laterpretive Letter No. 178. supra note 78, at 77.391.

161. 294 Md. at 421-22, 450 A.2d at 1293-94. The court applied a
closed-end loan maturity provision to open-end credit card
Lransactians.

162. OCC Interpretive Letter No. 333, supranote 111,
163. Id. (purchase moncy loans); Licbesman letter, supra note 98

2 national bank is entitled to borrow the smallloan ki
rate.

153. See Arnold and Rohner, supra note 2, at 20.

loans versus business loans),

164. OCC Interpretive Letter No. 333, supranote 1 1 (first licnon
residential property that is borrower’s principal dwelling).



12

QUARTERLY REPORT

(b) State laws establishing manner in

which numerical rate is determined.

Except where otherwise noted, the
courts or the OCC have determined that
rate computation laws are “material” to
the rate determination. In two separate
letters, the OCC staff has stated that the
authority to charge a variable interest
rate'sS and the provisions that restrict
the variation of the rate!66 are material.

The leading case for the proposition
that a restriction or prohibition against
compounding interest is, in effect, mate-
rial is Citizens’ National Bank v. Don-
nell.15 The Supreme Court held in
Donnell that the bank violated a state
law prohibiting the compounding of
interest more than once a year even
though the rate remained within the
usury limit.!® The Courts of Appeals
for the Third!®® and Fifth!® Circuits
have followed Donnell.

Court decisions also indicate that
state restrictions on day-count methods
are material. In American Timber &
Trading Co. v. First National Bank,'"
the Ninth Circuit held that a national
bank may not use the 365/360 day-
count method when that method would
yield a rate in excess of the state usury
limit.'”2 Conversely, a federal district
court upheld the use of the 365/360
method where permitted by state law.173
Additionally, the OCC staff has permit-
ted national banks to use the 365/360
method in calculating interest pursuant
to the option in section 85 permitting
national banks to charge one percent

165. OCC Interpretive Letter No. 354 from Roberta W, Boylan,
Director of the Legal Advisory Services Division (Nov. 8,
1985). reprinted in [1985-1987 Transfer Binder] Fed. Banking
L. Rep. (CCH) para, 85,524 (equates variable rate lending
authority with ab of iction on freq of rate
changes, but focates “no judicial pronouncements on point,”).
See Hiart, 361 F.2d at 307 (even where national and state
banks were exempt from state ususy laws, a “rate” was
“fixed™ by state law under section 85}.

166. OCC Interpretive Letter No. 333, supra note 111.

167. 195 U.S. 369 (1904) (decided under section 85).

168. /d. at 374.

169. Haas v. Pittsburgh Nat Bank, 526 F.2d 1083, 1094-95 (3d
Cir. 1975) (decided under section 85); Acker, 512 F.2d at
740-42 (decided under section 85).

170. Pariain, 467 F.2d at 173-78 (national bank may “borrow™

appropriate state law, but still violate siate’s prohibition

against compounding) (decided under section 85). Bur see

Fourchon, Inc. v. Louisiana Nat'l Leasing Corp., 723 F.2d

376, 382-86 (5th Cir. 1984) (interest chargeable as agreed by

the parties under Preferred Ship Mortgage Act, 46 U.S.C.§

926(d) (1982), so mationai bank not bound by state restric-

tions on compounding).

511 F.2d 980 (9th Cir. 1973) cert. denied, 421 U.S. 921 (1974)

decided uader section 85).

172, 511 F.2d at 983-85,

173. Voitier v. First Nat'] Bank, 514 F. Supp. 585, 594 (E.D. La.
1981).

171

over the discount rate,174
Finally, concerning miscellaneous rate
calculation issues, the Equitable Trust

court held that the after maturity rate, .

which would take effect six months fol-
lowing the maturity date of a loan, was
material.'’> Moreover, the OCC staff
has suggested that a national bank may
be entitled to charge the rate permitted
by state law at the time a loan commit-
ment is made, rather than the lower rate
authorized at closing.!76

(c) State laws affecting ultimate return
on loan proceeds
(i) Discounting interest

The controversy concerning whether
and to what extent section 85 authorizes
the charging of discount interest and
therefore preempts conflicting state laws
is one of the most important unresolved
issues in the interstate lending area. It
has highlighted the most fundamental
issue in this area: to what extent is state
law incorporated in section 857177
Although discounting clearly is a rate
calculation issue, and thus normally
would fit into the Liebesman letter’s
second category,!™ this controversy and
the larger issue of the reach of state law
caused Liebesman to create a third cate-
gory covering state law provisions which
merely affect the yield on loan pro-
ceeds.1”?

The case which engendered this con-
troversy is the 1919 decision in Evans v.
National Bank.13° In Evans, the Supreme
Court held that a national bank may
discount short-term single payment
commercial paper at the maximum rate
permitted by state law, although the
effective rate will exceed the usury
limit.!8! The Court relied on its earlier
decisions in Farmers’ & Mechanics’
National Bank v. Dearing'8? and
National Bank v. Johnson!s3 for the
proposition that the National Bank Act

174. OCC Interpretive Letter No. 102 from John E. Shockey,
Chiefl Counsel (May 30, 1979), reprinted in [1978-1979
Transler Binder] Fed. Banking L. Rep. (CCH) para. 85,177.

175. 294 Md. at 419-20. 450 A.2d a1 1293.

176. OCC Interpretive Letter No. 81 from Richard V. Fitzgerald,
Dircctor of the Legal Advisory Services Division (Feb. 8.

id

1979). reprinted in[1978-1979 Traunsfer Binder] Fed. Banking .

L. Rep. (CCH) paru. 85.156.
177, See supru text accompanying notes 38-40, 48-51, & 100-104.
178. See supra text accompanying note 99.

~

179. See supra text accompanying notes 99-105.
180. 251 U.S. 108.

181. Id. at 114.

182. 91 U.5.29.

183. 104 U.S. 271.

&

adopts state laws only to the extent that
they fix the numerical rate of interest. 184
Another pre-Evans line of cases!® cul-
minating in Citizens’ National Bank v.
Donnell'8 provides that the intent of
section 85 is to adopt state law generally.

This dichotomy apparently was sub-
merged for more than fifty years until it
reemerged in Northway Lanes v. Hack-
ley Union National Bank & Trust Co.'87
and First National Bank v. Nowlin.\%8
Michigan law permitted discounting, so
the Sixth Circuit in Northway Lanes .
did not have to confront limiting Evans.
Nevertheless, the court observed that
under the reasoning of Evans, the right
to charge interest in advance “arises
independent of state laws which are
binding on state banks.”!89 In contrast,
the Eighth Circuit in Nowlin faced the
issue and limited Evans to “its own facts
of single payment short-term paper.”190
The court therefore held that a national
bank violated Arkansas usury law by
discounting interest at the maximum
rate on an installment loan.!¥! The OCC
has issued two staff letters since North-
way Lanes and Nowlin that discuss dis-
counting. Thefirst provides that national
banks may discount interest pursuant to
the option in section 85 permitting
national banks to charge one percent
over the discount rate.!92 The latter
declines to determine whether a national
bank may discount interest on install-
ment loans when its state-chartered
competitors cannot. 93

Although section 85 is not clear regard-
ing national banks’ authority to dis-
count interest, the National Bank Act
taken as a whole and the federal preemp-
tion incorporated in the Act support
discounting of interest at the maximum
rate allowed by state law. The “powers”
section of the National Bank Act specif-

184. 251 U.S. at i1},

185. Daggs, 177 U.S. 549; Union Nat'l Bank, 163 U.S. 325.
186, 195 U.S. 369 (compounding).

187. 464 F.2d 855.

188. 590 F.2d 872.

189. 464 F.2d a1860-61. See Rar, 443 F. Supp. at 837-88 (retied on
Norihvay Lanes).

190. 590 F.2d at 876.

I91. Id. a1 876-80. See Cohen v. Disirict of Columbia Nat't Bank,
382 F. Supp. 270, 283-84 (D.D.C. 1974) (combination of
i ing with interest-only install pay at max-

imum rate held usurious) (decided under section 85).

192. OCC Interpretive Letter No. 101 from John E. Shockey.
Chief Counsel({May 9. 1979), reprinted in[ 19781979 Transfer
Binder] Fed. Banking L. Rep. (CCH) para. 85,176.

193. /d. No. 115 from Ford Barrett, Assistant Chief Counsel
(August 10, 1979), reprinted in [1978-1979 Transfer Binder]
Fed, Banking L. Rep. (CCH) para. 85.190.

s
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ically authorizes banks to discount
promissory notes and other evidences of
debt.!?4 Further, section 85 allows
national banks to “reserve” interest on
loans, discounts, or other evidences of
debt.195 Under this theory, state law only
determines the rate of interest, but fed-
eral law determines how therateis to be
charged. This argument is appealing
based on a literal reading of section 85.
It becomes even more appealing assum-
ing that Marquette stands for federal
preemption,!% under which state law
establishing the rate obtains the status
of federal law, which already permits
national banks to discount loans.

This argument has several weaknesses,
however. First, the third clause of sec-
tion 85, which was emasculated by Daggs
and Hiatt, provides that “interest may
be taken in advance” at the “federal”
rate set forth therein.!9? While the intro-
ductory language to the allowance and
excéption clauses permits reserving of
interest, it does not expressly authorize
the charging of interest in advance.
Moreover, Nowlinrecognizes a substan-
tial difference between the effective rate
in discounting installment notes versus
discounting short-term single payment
notes.!%8 It is not clear that Congress
contemplated installment lending when
itenacted the National Bank Act; accord-
ingly, Evansshould not extend to install-
ment lending.'”® Finally, to the extent
that Congress was concerned about com~
petitive equality among lenders, extend-
ing Evans in this way would contravene
congressional intent,200

These countervailing arguments demon-
strate the difficulty of resolving the dis-
counting authority of national banks.
This issue is unlikely to be resolved until
the larger issue of the extent of the
incorporation of state law in section 85
is settled.

(ii) Fees and charges
The courts and the OCC staff have
treated several fees commonly charged
in loan transactions as “material.” The

194. 12 U.S.C. § 24 (Seventh) (Supp. V 1987).
195. 1d. § 85 (1982).

196. Serinfratextaccompanyingnotes 252-260. See also Schellic,
Marquetie: A Sound Legal and Social Result. ). Reiail Bank-
ing, June (979, at 85, 92-93 [hereinafter cited as Schellie].

197. 12 U.S.C. § 85 (1982). See Brophy, State Usury Laws and
Narional Banks, 31 Baylor L. Rev. 169, 180 n.44 (1979).

198. 590 F.2d a1 876.
199. /d.
200. See supra text accompanying notes 150-153.

leading case is Northway Lanes,0! in
which the court permitted a national
bank to charge “reasonable and neces-
sary” closing costs on a commercial real
estate loan pursuant to a Michigan law
authorizing a state-chartered savings
and loan association to impose such
costs.202 The statute at issue expressly
provided that these closing costs were
not “interest.”203 Despite this provision,
in a subsequent letter (Fitzgerald letter),
Richard V. Fitzgerald, then Director of
the Legal Advisory Services Division of
the OCC, cited Northway Lanes to the
effect that “all charges permitted or
prohibited by state law in connection
with particular types of loans may be
defined as ‘interest.” 2% The Fitzgerald
letter permitted a national bank to charge
an annual fee on the basis that it was
“interest” under the borrower’s home
state’s laws, not that it was “material” to
the rate.205 A state court held that a
national bank may not charge attorney’s
fees when such fees are prohibited under
“borrowed” state law.20¢ Finally, a fed-
eral district court held that a national
bank is subject to a prohibition against
assessing fees and service charges on
overdraft checking accounts if such fees
are not included in a written agreement.20?

The Equitable Trust court held the
following fees or prohibitions against
charging fees to be “material”: bad check
charges, 2% credit insurance charges,20
fees received from a third party for mak-
ing aloan,210 disguised service charges,2!!
and prohibitions against charging pre-
payment penalties?12 and unauthorized

20). 464 F.2d 855.

202, /d. at 864.

203. Id. at 863.

204. Fiizgerald leuer, supra note 97, at 3.

205. Id. See Rosenblum, supra note 2, at 1040. But see id. at 1044
n.24 and cases cited therein (annual fee traditionally not

.considered interest because paid by borrower for conven-
ience of using, i.e., credit card account); Burke and Kaplinsky.
supra note 2, at 1106 & n.146 (same).

206. Rockland-Atlas Nat'l Bank v. Murphy, 329 Mass. 755. 760-
61,110 N.E.2d 638, 641-42 (1953} (decided under section 85).
This outcome suggests thal if a law permitied these fees to be
charged, they would be considered “material.” although it is
unlikely that they would be deemed “interest.”

207. Landau v. Chase Manhattan Bank. 367 F. Supp. 992, 999
(S.D.N.Y. 1973} (may also be viewed as a disclosure provi-
sion) (decided under section 85). See /nfratext accompanying
note 220. -

208. 294 Md. 385,422, 450 A.2d 1273, 1294.

209. Id. a1 423, 450 A.2d at 1294, See Op. Mich. Att'y Gen. No.
6133 (Mar. 4, 1983) (unpublished).

210. 294 Md. at 422, 450 A.2d at 1294.

211. Id. a1418, 450 A.2d at 1292 (i.e., paying discounted price for
wage assignment, with difference treated as “interest™).

212. Id. a1 422, 450 A.2d at 1294, Bur see Northway Lanes, 464

F.2d at 864 (prepayment penalty not “interest™). e

fees.213

(iii) Miscellaneous requirements

The court in Eguitable Trust also
deemed a variety of other statutory pro-
visions to be “material.” These provi-
sions include a prohibition on loan split-
ting to obtain higher rates,2! limitations
ontheinterest includible in the principal
balance or deductible from the proceeds
on refinancing,?!’ application of pay-
ments requirements,2'¢ and a require-
ment to credit the loan balance with the
amount received on the sale of security.2!7 -

(iv) Consumer protections

The OCC staff has stated in two opin-
ions that disclosure requirements are
not material.218 Moreover, the Equit-
able Trust court held that a provision
subjecting a lender to the claims and
defenses which a borrower may have
against a seller of goods is not mate-
rial.2"9 The requirement of disclosing
lawful fees in writing in order to exclude
them from the calculation of interest
may, however, be material, 220

(5) State Licensing Exemption

The last sentence of the OCC Ruling
provides that national banks may charge
the most favored state-supervised lender’s
rates without being licensed by the
state.22! This merely recognizes the fed-
eral banking laws’ virtually complete
exemption of national banks from state
licensing, supervision, and examination
requirements.?22 The National Bank Act
broadly authorizes national banks to

213, 294 Md. a1 418, 450 A.2d at 1292, The court noted that, under
the rationale of Donnell, the charging of an unauthorized fee
isa violation even il it does not result in a usury violation. See
Op. Mich. Att’y Gen. No. 6133, supra sote 209.

214. 294 Md. at 419, 450 A.2d at 1292. But see OCC Interpretive
Letter from Richard V. Fitzgerald, Director of the Legal
Advisory Services Division, ta Alan Kaplinsky (Dee. 15
1980) (unpublished) (where § bank made Lwo different
loans under two different laws with different rates, and there
was no intent to evade the law, loan splitting provision was
not material).

215. 294 Md. at 420, 450 A.2d at 1293.
216. /. a1 422, 450 A.2d at 1294.
217, Id. at 418-19, 450 A.2d 2t 1292-93.

218. OCC Interpretive Letter No. 333, supra note 111 (notes that,
based on federal instrumentality doctrine. in abseace of fed-
eral statute or regulation, national banks still subject (6 law
applicable to them, including discl qui ); fed.
No. |78, supra note 78,

219. 294 Md. at 422, 450 A.2d at 1294,

220. Lancdlau, 367 F. Supp. at 999,

221. See 12 C.F.R. §7.7310(a) (1987).

222. 121U.8.C. § 484(a) (Supp. V 1987). The only limitation on the
exemption is that iners may review national banks’
records “solely to ensure compliance with applicable State
unclaimed property or escheat laws upon reasonable cause io
believe that the bank has failed to comply with such laws.” Id.
§ 484(b). Ser 12 C.F.R. § 7.6025(b) (1987).

~
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exercise “all such incidental powers as
shall be necessary to carry on the busi-
ness of banking.”223 The OCC staff has
interpreted the Act to exempt national
banks from state licensing and reporting
requirements.?2¢ Commerce clause prin-
ciples also may be used to attack state
licensing requirements. For example,
where a state requires licensing for real
estate-secured second mortgage lending
but denies licensing to out-of-state
financial institutions, the restriction may
be both discriminatory and burdensome
to commerce and, therefore, impermiss-
ible absent federal authorization.22s Thus,
based on federal banking laws and con-
stitutional principles, national banks
should have an exemption from state
licensing, bonding, and reporting require-
ments under the OCC Ruling at least as
broad as that held by federal savings
institutions under the Federal Home
Loan Bank Board’s Interpretive Ruling
(the FHLBB Ruling) regarding most
favored lender status,226

B. Exportation of Interest Rates

The one certainty in the area of inter-
state lending is that a national bank may
“export” the interest rate allowed by the
laws of the state where it is located to
borrowers residing in other states.2??
This statement may mislead national
banks into believing that there are no
remaining issues concerning their rate
exportation rights. A close reading of
the Supreme Court’s ruling in Mar-
quette National Bank v. First of Omaha
Service Corp.,22® however, reveals sev-
eral unresolved questions for national
banks to consider as their operations
become more nationwide in scope with
the advent of interstate banking and
new banking powers.

1. Where is a National Bank
“Located”?
At first glance, the answer to this
question seems simple: Marquette held
that a national bank is “located” for

223, 12U.5.C. § 24 (Seventh) (Supp. V 1987). Seeid. § 24 (Fourth )
(1982),

224. OCC lnterpretive Letter from Roberta W, Boylan, Assistant
Director, of the Legal Advisory Services Division (Nov. 20,
1980) (unpublished); irl. ffom John E. Shockey. Chief Coun-
sel (July 19, 1977) (unpublished). See Bank of America v.
Lima, 103 F. Supp. 916, 918 (D. Mass. 1952).

225, See Lewis. 447 U.S. 27; U.S. Const. an. 1, § 8,¢l, 3.
226, 12 C.F.R. § 570.11 ¢1987).

221. Marquette, 439 U.S. at 313-18.

228. /d. at 299,

~

purposes of section 85 in the state named
in its organization certificate.22’ The
State of Minnesota contended, how-
ever, that Omaha Bank’s systematic
solicitation of Minnesota residents under
its BankAmericard program mandated
a different conclusion.z3? Although the
court could have rested on its holding, it
conducted an apparent federal common
law choice-of-law analysis23! before con-
firming its conclusion.

The Court initially noted that Omaha
Bank did not operate any branch banks
in Minnesota, nor could it under federal
banking laws.23? It then declared that
the Nebraska bank’s location did not
change merely because it was extending
interstate credit; the Court compared
receipt of a direct mail loan solicitation
to traveling to another state to obtain
credit. The Court proceeded to deter-
mine where Omaha Bank (1) extended
credit by honoring sales drafts, (2)
assessed finance charges, (3) received
payments, (4) issued credit cards, and
(5) approved credit applications.?33 After
determining that all of these activities
occurred in Nebraska, the Court dis-
missed the argument that the use of the
credit cards at Minnesota merchants’
and banks’ premises outweighed the
Nebraska contacts, declaring:

If the location of the bank were to
depend on the whereabouts of each
credit-card transaction, the meaning
of the term “located” would be so
stretched as to throw into confusion
the complex system of modern inter-
state banking. A national bank could
never be certain whether its contacts
with residents of foreign States were
sufficient to alter its location for pur-
poses of § 85. We do not choose to
invite these difficulties by rendering
so elastic the term “located.”23¢

In the decade since the Court decided
Marquette, the national banking system
has grown more complex. While custo-
mers still may use credit cards nation-
wide and even worldwide, financial insti-
tutions now frequently operate branches,
transaction processing centers, and affil-
iates in many different states. While the

. 229. Jd. a1310.

230. Id. at 309-310. i
23]. See. eg., v. Philadeip Co., 274 U.S.
403,407 (1927) (employed a “substantial relationship” test).

232, 439 U.S. at 309.
233. /d. at 310-12.
234, id. at 312

bia Wareh

Supreme Court indicated that it will not
engage in a transaction-oriented deter-
mination of where a national bank is
“located” under section 85, it in fact ana-
lyzed Omaha Bank’s entire credit card
program to confirm that determination.
Consequently, national banks having
more than incidental contacts with sev-
eral states may need to reevaluate where
they are “located™ for section 835
purposes.23s

2. Can a National Bank Import Rates?

The Court in Marquette declined to -
address whether Omaha Bank could
“import” rates allowed by Minnesota
law which were higher than those allowed
by Nebraska law in its transactions with
Minnesota residents.236 In a case decided
before Marquette, however, the Seventh
Circuit in Fisher|Chicago?¥ indicated
in dicta that a national bank could bor-
row and then import the rate allowed for
state banks in the borrower’s home
state.238 Six months later, in Fisher/
Omaha,?® the Eighth Circuit stated in
dicta that a national bank would be
entitled to import the rate permitted to
the most favored lender in the borrow-
er’s home state.240 The Fifth Circuit also
has endorsed importing in dicta.2s! All
of these courts relied on the “laws of any
State” and “organized or existing” phrase-
ology in the exception clause of section
85242 in reaching their conclusions. At
least one commentator has instead inter-
preted the term “existing” to refer to
state banks that have converted to
national charters.243 This interpretation

CJ. Citizens® & S. Nat'l Bank v. Bougas, 434 U.S. 35 (1977)
{construed venue provision of National Bank Act, since
amended, 12 U.S.C. § 94 (Supp. V 1987). to provide that
national bank located cither in place designated in its organi-
zation certificate or in places where it has established autho-
rized branches).

For example, if an organization certificate listed Delaware
a5 a national bank's home state, but the bank operated a
credit card processing center in )linois at which it conducted

235.

w»n

payment and sales draft processing, card issuance, and other,
functions, an 1llinois or even a non-lllinois resident-customer
might allege that IHinois law applied to the program.

236. 439 U.S. at 308 n.19. See supra note (44,

237. 538 F.2d 1284.

238. Id. at 1290-91.

239. 548 F.2d 255.

240. /d. at 257-58. This extension is unwarranted; the exception
clause is clearly limited to permitting national banks 10
charge the rate allowed for state banks. See supra text
accompanying note 28. .

241. FDIC v. Lattimore Land Corp., 656 F.2d 139, 149-150 n. 18
(5th Cir. 1981).

242. SeeRohner, Marquette: Bad Law and Worse Policy. J. Retail
Banking, June 1979, at 76, 79 (national bank “exists” in any
state into which it makes loans).

o

243. See A Contrary View, supra note 21, at [098-99 n. {32,
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may cast doubt on the validity of the
three federal appeilate courts’ dicta
authorizing rate importation.

A national bank apparently may
instead employ general conflict of laws
principles to import rates. Under these
principles, if the loan contract provides
that the borrower's home state’s laws
will apply, and the law of the bank’s
home state allows state-chartered lenders
to apply those laws, then section 85
permits a national bank to do like-
wise.244 The OCC staff has applied this
type of choice-of-law analysis to autho-
rize rate importing in two instances.245 A
national bank desiring to employ a
choice-of-law analysis to import rates
should evaluate carefully whether the
choice-of-law rules of its home state will
cause the law of the borrower’s home
state to apply. The inclusion of a care-

“ fully drafted choice-of-law provision in
a credit agreement is particularly impor-
tant if a national bank is relying on a
conflict of laws analysis to import rates.

Of course, whether a national bank
may employ a state, as opposed to a
federal, common law choice-of-law
analysis depends on whether or not sec-
tion 85 incorporates the entire case law
of the bank’s home state, including its
choice-of-law rules.246 To the extent that
the federal and state conflict of laws
rules are similar, however, the use of a
particular set of rules probably will not
affect the ultimate determination regard-
ing rate importation.

3. Usury Penalties

The National Bank Act establishes
the penalty for a violation of section
85,247 and that penalty supersedes state
usury penalties.24 A violation is deemed

244. See Amndld and Rohner. supra note 2, at 37.

245. OCC interpretive Letter No. 325, supra note 51; id. No. 116
from Donald A. Melbye. Special Assistant for Congressional
Affairs (Aug. 17. 1979), reprinted in [1978-1979 Transfer
Binder] Fed. Banking L. Rep. (CCH) para. 85,191.

246. See supra 1ext accompanying noles 48-51 & 177-186.

247. 12 U.S.C. § 86 (1982). Section 86 provides as following:

Thetaking. receiving, reserving, or charging a cate of inter-
est greater than is allowed by the preceding section, when
knowingly doue, shall be decmed a forfeiture of the entive
interest which the note, bitl, or other evidence of debt casries
with it, or which has been agreed to be paid thereon. In case
the greater rate of inferest has been paid, the person by whom
it has been paid, or his legal representatives, may recover
back. in anaction in the nature of an action of debt, twice the
amount of the interest thus paid from the association taking
or receiving the same: Pravided, that such action is com-
menced within two years from the time the usurious transac-
tion occurred.

Id.

248. McCollum v. Hamilton Nat'l Bank, 303 U.S. 245 (1938);
Evans, 251 U.S. at 109; Schuyler Nat'l Bank v. Gadsden, 191
U.S. 451 (1903).

a forfeiture of the entire interest paid
and the borrower may recover twice the
interest paid.24® The statute of limita-
tions is two years from the time the bor-
rower makes and the bank receives and
appropriates payment of usurious inter-
est, not from the time the entire debt is
paid.20

C. Exportation of Fees and Other
Contract Terms

1. Marquette

Marquette does not address directly
the issue of what fees and other contract
terms, if any, a national bank may
export. lowa ex rel. Miller v. Citibank
(South Dakota)?! may ultimately deter-
mine the scope of national banks’ expor-
tation rights; pending this determina-
tion, however, an examination of some
of the key principles underlying the
Marquette decision offers some guidance
in resolving this issue.

a, Federal Preemption

There is substantial authority in the
Supreme Court’s opinion that Marquette
stands for federal preemption as opposed
to a broad incorporation of state law in
section 85.252 The Court initially notes
that a national bank is a federal instru-
mentality “subject to the paramount
authority of the United States.”53 It
then cites Farmers' & Mechanics’
National Bank v. Dearing, 234 previously
relied on in Evans for the proposition
that state law fixes only the numerical
rate,2s5 to the effect that the rate a
national bank may charge is governed
by federal law.2%¢ The court employs a
federal common law choice-of-law analy-
sis to confirm that, for the purposes of
section 85, a national bank is “located”
in the state named in its organization
certificate.2s” Thus, in order to prevent
“confusion in the complex system of

249. McCarthy v. First Nat'l Bank. 223 U.S. 493, 499 (1912)
(actual paymeat of inlerest necessary to recover twice interest
paid); Ellis Nat'l Bank v. Davis, 359 So. 2d 466 (Fla. App.
1976), cert. denied, 440 U.S. 976 (1979) (even though loan not
usurious at inception, penalty is twice entire amount of inter-
est collected, not just twice the usurious interest). See 12
U.S.C. § 86 (1982).

250. McCarthy, 223 U.S. 493. See 12 U.S.C. § 86 (1982).

251. Civ. No. 88-189-E (S.D. lowa, filed Apr. 11, [988}.

252. Seesupratext accompanying notes 48-51 & 177-186 concern-
ing the scope of incorporation of state law in section 85.

253. 439 U.S. at 308.
254. 91 U.S. 29, 34, cited in Marquette, 439 U.S. a1 308.
255. 251 US. at 1.

256. 439 U.S. at 308. I read literally, this conclusion would leave
no role for state law under section 85. Obviously, the opinion
indicates otherwise. /d. at 303.

257. id. at 310. ks

modern interstate banking,” the Court
determines that section 85 preempts
conflicting state law.28 The Court finally
notes that the impairment of states’
“ability to enact effective usury laws {is]
implicit in the structure of the National
Bank Act.”25

Thus, the effect of the Court’s federal
choice-of-law analysis concerning where
a national bank is “located” is to pro-
claim the federal preemption of conflict-
ing state law interpretations of the pro-
visions of section 85. Under this preemp-
tion analysis, the term “interest” in
section 85 is also defined under federal
law.260 Accordingly, a national bank
may export not only its interest rate, but
also whatever fees and other contract
terms are deemed “interest” under fed-
eral law. The only question is what fed-
eral law establishes the definition of

" “interest” under section 85. As one com-

mentator has advocated,2! the policies
of promoting stability in the interstate
banking system and establishing federal
supremacy in usury regulation enun-
ciated in Marquette support a broad
definition of the term.262

b. Choice-of-Law

Even if Marquetie does not express a
broad principle of federal preemption, it
implies a choice-of-law rule favoring
application of the laws of a national
bank’s home state. This is the case even
when application of the rule resultsin a
conflict with a policy of the borrower’s

"home state favoring extraterritorial

application of its laws. The effect of the
Court’s decision was to invalidate the
application of the Minnesota extraterri-
toriality provision28? to out-of-state
national banks, at least as to interest
rates.

The Minnesota statute applied in a
nondiscriminatory manner to both state
and national banks located in Minne-

258. Id. a1 312-13. See Schellie, supra note 196, at 92-93.
259. Id. at 318-19.

260. See supra text accompanying notes 254-256. M oreover, while
rates may be a matter of state law under the allowance clause,
the language of section 85 does not suggest that the term
“interest" is defined under state law. For an analogous situa-
tion, see First Nat'l Bank v. Dickinson, 396 U.S. 122 (1968).
cited in Rosenblum, supra nole 2, at 1041-42 (definition of
“branch” under 12 U.S.C. § 36 (Supp. V 1987) as a matterof ~
federal law).

261. Rosenblum, supra note 2, at 1042,

262. See supra text accompanying notes 258-259. See also infra
text accompanying notes 276-295.

263. Minn. Stat. § 48.185, Subd. 6 (1976), cited in Marquette, 439
U.S. at 302-03 n.4. The statute provided that the Minnesota
bank lending Jaw would apply to all open-end credit transac-
tions between a bank or a savings bank and a Minnesota
resident.
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sota, and purported to apply to out-of-
state national (and state) banks.264 The
Supreme Court nevertheless determined,
on the basis of Tiffany and the legisla-
tive history of the National Bank Act,
that the Act contemplated the inequali-
ties that occur among in-state and out-
of-state national and state banks wheri a
national bank exports its interest rate to
borrowers residing in other states,265

The effect of exportation, as the Court
stated, is to “significantly impair the
ability of States to enact effective usury
laws.”266 This statement can be inter-
preted to cast doubt on the validity of
not only the interest rate provisions, but
all aspects, of a state’s loan laws as ap-
plied to out-of-state national banks.2¢?
Infact, the interest rate can be viewed as
the most fundamental component of a
state’s usury scheme. Because section 85
preempts staterate ceilings as applied to
out-of-state national banks, a national
bank should be entitled to export all
aspects of its most favored lender status
to other states.268 A national bank is
only accorded true interest rate parity
with state-supervised lenders located in
its home state if it can borrow fees and
other terms which are “material to the
determination of the interest rate” under
its home state’s law.2¢9 The holding of
Margquette, however, only applies to
interest rates; this dicta merely suggests
that the rule of the case may extend to
fee, or even other, provisions of state
laws.

¢. Federal Instrumentality Doctrine
Even assuming a broad incorporation
of home state law in section 85,270
national banks also may contend that
their status as federal instrumentalities
entitles them not to comply with the
laws of the various “foreign™ states
where their borrowers reside. Under the
federal instrumentality doctrine, national
banks are not subject to state law if it
conflicts with, or frustrates the purpose
of, federal legislation or disrupts them in
their performance as federal

264.
265.
266.
267.

439 U.S. at 309-10.
M. at 313-19.
1d. at 318-19.

Certain state laws, such as those involving real estate, pro-
bate, and escheat of property, will remain generally applica-
ble Lo national banks.

3

The Court apparently cited with approval the most favored
Jender aspects of the OCC Ruling. 439 U.S. at 314 1.26. See
generally Rosenblum, supra note 2, a1 1042,

. Culhane and Kaplinsky, supra note 2, at 1349,
270. Seesupratextaccompanying notes 48-51,177-186, & 252-262.

268,

“agencies.”?’! The National Bank Act
establishes national banks and empow-
ers them to exercise “all such incidental
powers as may be necessary” to make
loans.2’? Thus, under the doctrine,
national banks’ compliance with nu-
merous states’ laws may either frustrate
the Act’s intent, as determined by Mar-
quette, to create a national banking sys-
tem,2” or unduly disrupt their interstate
lending operations.

The federal instrumentality doctrine,
as applied to interstate lending, trans-
forms the conflict of laws analysis from
one that generally determines which of
two states’ laws applies to one which
weighs federal law and policy against
the conflicting demands of many states’
laws. The enormous burden that con-
fronts national banks which attempt to

comply with various states’ laws in nation- -

wide lending programs may constitute a
sufficient impairment to justify applica-
tion of Marquette to non-rate loan
terms.2™ Thus, even the legitimate state

interest in-regulating non-rate aspects of «

foreign national banks’ operations may
yield to the need to preserve national
banks’ efficacy as federal instrumentali-
ties. Nevertheless, it may be unwarranted
to assign too much weight to the general
intent of the National Bank Act when
Congress has failed to preempt state fee
restrictions, as well as many state con-
sumer protection requirements.2?s

2. Scope of “Interest” Under Section
85

The scope of the term “interest” ulti-
mately may depend on whether it is
defined under federal or state law, and,
in the case of state law, the law of the
bank’s or the borrower’s home state. If
Marquette represents a federal preemp-
tion analysis,?’¢ then the term “interest”
should be defined under federal law. On

Lucketr, 321 U.S. 233; First Nat'l Bank v. Missouri, 263 U.S.
640, 656 (1924); Davis, 161 U.S. 275, 283.

12 U.S.C. § 24 (Seventh) {Supp. V 1987).
439 U.S. at 3t4-15.

The recent enactment of credit card disclosure laws by several
states provides an example of conflicting state laws. Compare
Cal Civ. Code § 1748.11 (West Cum. Supp. 1987} with N.Y.
Gen. Bus. Law § 520 (McKinney Cum. Supp. 1988). If laws of
a state other than a national bank’s home state discriminate
against out-of-state lenders and burden interstate commerce,
they also may violate the commerce clause. See supra text
accompanying note 225 and authorities cited therein, Cf.
Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 529-30
(1959) (multiple burdens from conflicting state laws outweigh
state interest).

See Burgess. supra note 2, at 939-41; Arnold and Rehner,
supra note 2 at 29.

See supra texi accompanying notes 252-262: note 260 and

271,

272,
273,
274,

275.

276.

authorities cited therein. s

the other hand, if the case merely favors
the application of the bank’s home state’s
laws??? or the federal instrumentality
doctrine, 278 then those home state laws
will control the definition. Finally, if
general choice-of-law principles prevail,
even the borrower’s home state’s laws
may apply.?”®

Marquette provides little  guidance
concerning the meaning of the term
“interest” under section 85. The Supreme
Court suggests at one point, however,
that at least the annual fee permitted
under Minnesota law may be “interest,”
as it “compensate[s] for the reduced
interest.”28 It is unclear whether the
Court might be proposing a “yield”-
oriented approach to defining “inter-
est.” Under this approach, all provisions
of applicable law which “affect the ulti-
mate return on loan proceeds” would be
deemed *“interest.”2! If adopted, this
approach would approximate the scope
of the “material to the determination of
the interest rate” test under the OCC
Ruling.282 This would indeed establish a
broad definition of the term.

A logical standard to apply under
federal law is the definition of “finance
charge™®3 under the Federal Reserve
Board’s Regulation Z?8¢ to the federal
Truth-in-Lending Act.285 The Regulation
Z standard would provide national banks
with an objective means of determining
what constitutes “interest.” More impor-
tantly, a recent change28¢ to the Official
Staff Commentary to Regulation Z
would permit national banks to impose
annual or periodic participation fees on
credit card customers which would be
considered “interest” under section 85.
For example, charges for non-use of a
credit card, and other charges based on

271. See supra text accompanying notes 263-269,

278. See supra text accompanying notes 270-275, The federal
instrumentality doctrine would lead to the application of the
law of the bank's home state on the assumption that section
85 incorporates the entire case law of the state interpreting
limitations on usury. See supra text accompanying notes
48-51 & 177-186.

See supra text accompanying notes 244-246; sev infra texy
accompanying notes 311-316 ( itorial choice-of-la
provision).

. 439 U.S. at 303-04.

. Supratexi panying notes 98-99 (Lieb
of “materiality™ under OCC Ruling).

282. See supra lexi accompanying notes 187-220 (examples of
terms which may affect yield).

12C.F.R. § 226.4(a) (1987).
1d. §§ 226.1-226.30 (1987).
15 U.S.C. §§ 1601-1681 (1982).

52 Fed. Reg. 10.875 (1987) (10 be codified in Regulation Z
Official Staff Commentary (1), 12 C.F.R.
(Comment 4(cX4)-2). § 26400 (1987)

279.

letter's test

283,
284.
285.
286.
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either account activity or the amount of
credit available are included in the
“finance charge.”28?

The Regulation Z standard, however,
fails to provide a broad definition of

“interest.” Moreover, as one commenta-

tor has noted, this standard applies
criteria directed at disclosing borrowing
costs to customers in order to determine
what provisions of state Joan laws affect
a creditor’s yield.288 Thus, the “yield”
approach suggested in Marquette is pre-
ferable from a policy perspective.

An OCC staff letter also proposes a
broad federal definition of “interest.”
The Fitzgerald letter, 2 relying on North-
way Lanes,?0 concludes that “all charges
permitted or prohibited by state law in
connection with particular types of loans
may be defined as ‘interest.’ 29! There
are two problems with Fitzgerald’s
approach, however. First, the closing
costs which the national bank in North-
way Lanes was allowed to charge were
not “interest” under Michigan law.292
Moreover, most state laws donot con-
sider an annual fee to be “interest.”293

The principal weakness of all of the
proposed definitions of “interest” is that
they do not cover disclosure and other
consumer protection requirements,?%4
The use of the word “interest” in section
85 indicates a lack of congressional
intent to displace state consumer protec-
tions.?%5 Thus, even under a federal
preemption analysis, some of the bor-
rower’s home state’s laws might apply to
an exporting national bank. The defini-
tions of “interest” under state law, which
would apply in any choice-of-law analy-
sis, generally are similarly restricted in
scope.

3. The OCC Ruling

The “materiality” test contained in
the OCC Ruling generally will allow a
national bank to borrow more aspects
of its home state’s laws than the defini-
tion of “interest” in section 85, The only

287. Id.
28
28!

Arnold and Rohner, supra note 2, at 22,

»

Supra note 97.

464 F,2d 855.

Fitzgerald letter, supra note 98.
464 F.2d at 863.

See Rosenblum, supra note 2, at 1044 n.24. See also
Edmisten, 681 F.2d 942 (no federal question jurisdication as
to whether annual fee would violate state usury law if added
Lo interest charged).

21.
292
293.

See supra text accompanying noies 218-220.

295. See Amold and Rohner, supra note 2, at 29.

v

300.

question is whether the Ruling applies
to interstate lending.

The OCC staff twice has declared that
the OCC Ruling applies to interstate
lending, The Liebesman letter autho-
rized a New York-based national bank
to export to South Carolina borrowers
whatever fees and terms the bank con-
cluded were “material” under the three-
part test established therein.296 The Lie-
besman letter, however, declined to state
which fees and terms met the test.2?’ Ina
1985 letter, the OCC staff determined
that a North Carolina-based national
bank could export its variable rate lend-
ing authority to South Carolina bor-
rowers, even though South Carolina law
prohibited variable rate lending.2%8 The
staff cautioned the bank, however, that
no court had yet decided whether the
absence of restrictions on the frequency
of interest rate changes constituted an
authorization to make.variable rate
loans.?%?

The OCC staff’s conclusion that the
OCC Ruling applies to interstate lend-
ing clearly seems correct. The Ruling is
intended to be an interpretation of sec-
tion 85, which the Marquette Court held
to apply to interstate lending.3%® A
national bank thus may be able to apply
the “materiality” test in the OCC Ruling
to export a broad range of fees and
terms,3?! particularly if other courts
adopt the Equitable Trust*2 approach.
In the face of a prohibition on the charg-
ing of a fee under the borrower’s home
state’s law, the federal instrumentality
doctrine may apply.?03 A court might
invalidate the fee prohibition if it finds
that a national bank’s burden of comp-
lying with the limitations of the various
other states in which the bank solicits
customers, in addition to the laws of its
home state, constitutes an undue inter-
ference with its operations. In such a
case, national banks are advised to
emphasize the strong federal policy of
facilitating a nationwide banking sys-
tem enunciated in Marquerte.304

296.
297, id.

298. OCC Interpretive Letter No. 354, supra note 165.
299. Id.

439 U.S. at 313-19.

. See supra text accompanying notes 159-220.

Liebesman letter, supra note 98.

30
302. 294 Md. 385,450 A.2d 1273,

303. See supra 1ext accompanying notes 270-275.
304. 439 U.S. at 313-19,

4. Choice-of-Law

Even if a court rejects the application
of federal preemption, the federalinstru-
mentality doctrine, and a broad reading
of the “materiality” test under the OCC
Ruling, a national bank still may seek to
export non-rate provisions based on a
state law choice-of-law analysis. The
bank first should establish a basis for
applying its home state’s laws by arrang-
ing the contacts noted in Marquetie,39
such as receipt and approval of credit
applications, issuance of credit cards,
making of advances, billing, and receipt
of payments, in its home state. It then
should insert a clear and conspicuous
home state (and federal law) choice-of-
law provision in its credit agreements
which recites that these activities shall
occur in the bank’s home state,306

This approach often strengthens a
national bank’s position that its_home
state has a “substantial relationship” to
the credit agreement and the contractual
choice-of-law provision therefore should
be upheld.?07 In most states, the courts
will honor a choice-of-law provision if
the selected state has a substantial rela-
tionship to the transaction and enforce-
ment of the agreement will not violate a
fundamental policy of the particular
state where the bank seeks to enforce the
agreement.3® It is not always clear what
constitutes a fundamental policy; con-
sequently, a loan contract generally will
not be deemed usurious if the rate is
permissible in a state which has a sub-
stantial relationship to the contract and
does not greatly exceed the rate permit-
ted by the general usury law of the state
of the otherwise applicable law.30®

Some states, however, reject this
approach in a usury context. Several
states have enacted legislation which
addresses the validity of contractual
choice-of-law provisions.3'? Others have
expressly provided that their laws will
apply regardless of the creditor’s loca-
tion.3!! These “extraterritoriality” pro-
visions often are similar to the Minne-

305. id. at 310-12. See supra text accompanying notes 232-235.

306. See Restatement (Second) of Conflict of Laws § 188 (1971
(lists contacts to be cvalualed in order to determine whether

chosen state has “sub lationship™ to the ).
307. Id.
308. Restatement (Second) of Conflict of Laws § 187 (1971).
309, See id. § 203.
310. See, e.g.. Tex. Bus. & Com. Code Ann. tit. 35D, § 35.53
(Vernon 1987).

31i. See, e.g.. lowa Code Ann. §§ 537.1201.1.a, 537.1201.2.b.
(West 1987); Wis. Stat. Ann. § 421.201(3) (West Supp. 1987).
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sota law which the Marquette Court

invalidated as it concerned out-of-state’

national banks’ rates.3!? Several of these
provisions have been upheld, however,
in the Aldens series of cases3!3 involving
out-of-state mail-order retailers.

The ‘Aldens cases are of questionable
validity as to national banks. The Mar-
quette Court disregarded the same type
of law which the Aldens courts upheld.
The Marquette decision was based on
the federal policy favoring exportation
found in the National Bank Act, the
federal instrumentality doctrine, and
the Court’s determination that national
banks need not engage in a choice-of-
law analysis concerning every credit
transaction with a non-resident borrow-
er.314 Neither the Act nor the doctrine
apply to mail-order retailers. Moreover,
in Aldens, Inc. v. Packel s the Third
_ Circuit recognized that to the extent
that Congress has made its own choice-
of-law or, more specifically, preempted
state interest rate limitations, a state
usury law unconstitutionally imposes a
burden on interstate commerce that is
not outweighed by the state’s interest in
imposing its regulation.3!¢ In enacting
section 85, Congress has acted in pre-
cisely this manner; there is consequently
a strong argument that extraterritorial
application provisions, as applied to
national banks, violate the commerce
clause.

5. Penalties

The liability that a national bank
faces for contracting for or imposing
non-rate credit terms depends on whether
the terms are characterized as “interest”
under section 85 and, based on that
determination, whether the terms vio-
late applicable law. If the terms consti:
tute “interest” and are lawful based on
applicable law (either federal law or the
bank’s home state’s law), there is no
liability. If the terms constitute “inter-
est” but violate the applicable usury res-
trictions, the federal penalty contained
in the National Bank Act will apply.3!”

312 439 U.S. at 302-03 n.4, 310-12.

313. Aldens, Inc. v. Miller, 610 F.2d 538 (81h Cir.), cert. denied,
446 U.S. 919 (1979); Aldens, Inc. v. Ryan, 571 F.2d 1159
(10th Cir.), cert. denied, 439 U.S. 860 (1978); Aldens, Inc. v.
LaFollette, 552 F.2d 745 {1h Cir.), cerr. denied, 434 U.S. 880
{(1977); Aldens, Inc. v. Packel, 524 F.2d 38 (3d Cir.), cerr.
denied, 425 U.S. 943 (1975).

314. 439 U.S. at 310-19.
315. 524 F.2d 38.
316. Id. at 45-46, 49.

317. See 12 U.S.C. § 86 (1982); supra 1ext accompanying notes
247-250.

~

On the other hand, if the terms are not
characterized as “interest,” the borrow-
er's state’s law will determine whether a
violation exists and any applicable
penalty. Given the uncertainty as to the
characterization of non-rate terms, a
national bank may want to achieve sub-
stantial compliance with the non-rate
aspects of its borrowers’ states’ laws,
particularly where those laws include an
extraterritoriality provision.3!8

I1. Federally-Insured Savings
Institutions

A. Does the Most Favored Lender
Doctrine Apply to Federally-
Insured Savings Institutions?

Any consideration of the interest rate-
charging authority of federally-insured,
state-chartered or federally-chartered
savings institutions must begin with the
“federal usury” provisions of the Depos-
itory Institutions Deregulation and
Monetary Control Act of 1980
(DIDMCA).3!9 Section 522 of DIDMCA
provides that a federally-insured savings
institution may charge interest on any
loan at the greater of one percent over
the Federal Reserve discount rate on
ninety-day commercial paper or the rate
allowed by the laws of the state where
the institution is located, notwithstand-
ing any state constitution or statute to
the contrary (which is preempted) if
either of the above two rates ¢xceeds the
rate an insured institution would other-
wise be permitted to charge.320

Part C of Title V of DIDMCA con-
tains parallel provisions preempting the
applicable usury rates of federally-in-
sured, state-chartered banks, federally-

318. .;‘n supra text accompanying notes 311-316.

319. Pub. L. 96-221, Title V, Part C,§§ 521-529, 94 Stat. 164(Mar.
31, 1980).

320. Scction 522 of DIDMCA states in part as follows:

(a) If the applicable rate prescribed in this section exceeds

the rate an insured institution would be permitted to charge
in the absence of this section, such institution may, notwith-~
standing any State constitution or statute which is hereby
preempted for the purposes of Lhis section, lake, receive,
reserve, and charge on any loan or discount made, or upon
any note, bill of exchange, or other evidence of debt, interest
at a rate of not more than | per centum in excess of the
J rate on ninety-day ial paper in effect at the
Federal Reserve Bank in the Federal Reserve District where
suchinstitution is located or at the rate allowed by the laws of
the State, territory, or district where such institution is
located, whichever may be greater.

Pub. L. 96-221, § 522, 94 Stat. 165 (Mar. 31, 1980) (codified
at 12 U.S.C. § 1730g (1982)) (prior to 1983 amendment).

The 1983 amendment Lo section 522 added the following
languageafier the words “insured institution™: (which, for the
purposes of this section shall include a Federal association
1he deposits of which are insured by the Federal Deposit
Insurance Corporation)™; Pub. L. 97-457, § 33, 96 Stat. 2511
(Jan. 12, 1983) (codified at 12 U.S.C. § 1730 (Supp- V
1987)). S

insured credit unions, and small busi-
ness investment companies; Part A
preempts state usury ceilings on first
mortgage loans; and Part B preempts
state usury ceilings on business and
agricultural loans exceeding $25,000 for
three years.32! All three preemptions of
state usury laws also contain opt-out
provisions permitting the voters or legis-
lature of any state to determine explic-
itly that the preemption provisions of
DIDMCA will not apply “with respect
to loans made in such State.”32 The
legislatures of seven states and Puerto
Rico have opted out of the usury provi-
sions of sections 521 through 523 of
DIDMCA.32 DIDMCA also provides,
in section 528, that if one or more provi-
sions of Title V of DIDMCA, the
National Housing Act, or any other
provision of law, including the National

321. Pub. L. 96-221, Title V, 94 Stat. 161 (Mar. 31. 1980). Section *

50t of DIDMCA (Part A) permanently preempis siate usury
ceilings on first mortgage loans made by banks, savings and
loans, credit unions. mutual savings banks, mortgage bankers,
and HUD-approved lenders, subject to a state override
within three years. Section 511 of DIDMCA (Part B)
preempts state usury ceilings on business and agricultural
loans over §25,000 made by any person for a three-year
period, subject to the right of states (o override the preemp-
tion. Section 521, with respect to state-chartered insured
banks, including insured savings banks and insured mutual
savings banks orinsured branches of foreign banks, is similar
to section 522 with two exceptions: (}) the references to the
applicableinstitutions and (2) a statement a1 the beginning of
section 521 stating the intent “10 prevent discrimination™
against the state-chartered insured banks. With regard to
federally-insured state banks. see infra text accompanying
notes 380-408.

322 Section 525 of DIDMCA provides as (ollows:

The amendmeats made by section 521 through 523 of this
title shall apply only with respect to loans made in any Statc
during the period beginning on April |, [980, and ending on
thedate, on or after April 1, 1980, on which such State adopts
a law or certifies that the voters of such State have voted in
favor of any provision, constitutional or otherwise, which
states explicitly and by its terms that such State does not want
the amendments made by such sections to apply with respect
to loans made in such State, except that such amendment
shall apply to 2 loan made on or after the date such law is
adopted or such certification is made if such loan is made
pursuant to a commitment to make such loan which was
entered into on or after April 1, 1980, and priortothe daleon
which such law is adopted or such eertification is made.

Pub, L. 96-221, §525,94 Stat. 167 (Mar. 31. 1980){codified
at 12 U.S.C. § 1730g aote (1982)).

323. The states of Colorado, lowa. Massachusetts, Maine,
Nebraska, North Carolina, and Wisconsin and the Com-
monwealth of Puerto Rico have formally opled out of sec-
tions 521-523. Colo. Rev. Stat. § 5-13-104(Supp. 1986); 1980
lowa Acts ch. 1156, § 32 (not codified); 198) Mass. Acts ch.
231, § 2(codificd at Mass. Gen. Laws. Ann. ch. 183, § 63 note;
repealed in 1986 Mass, Acts ch. 177); Me. Rev. Stat, Aan. tit.
9A. § I-110 (Supp. 1986); Neb, Rev. Stat. § 45-1.104 (Cum.
Supp. 1982), amended by 1988 Neb. Laws 9£3; N.C. Gen.
Stat. § 24-2.3 (1986); 1981 Wis. Laws ch. 45, § 50 (not codi-
fied), P.R. Laws Ann. tit. 10, § 9981(c). Dueto 1herarity of a
federal law permitting a state override of its provisions, there
is no court decision construing the true effects of section 525
orasimilar p ion, Section 525 indi that the state law
should explicitly and by its terms indicate that the state does
not want the amendments and seclions to apply with respect
1o loans made in such state. The validity of the state opt-out
may be in quesiion if the state opt-out provision does not
specifically name the section of the siatute overriden. For

ple, Nebraska's provision indicates only that the “fed-

cral limits on interest rates as provided in Pub. L. 96-221"
shall not apply to loans made in Nebraska. Morcover, the
issue arises whether a stale may be permitted to rescind its
override provision, as M b and have

attempted 10 do. See infratext accompanying notes 363-370.

-
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Bank Act (12 U.S.C. section 85),3¢
apply withrespect tothesame loan oradvance,
the loan or advance may be made at “the
highest applicable rate,”325

Most authorities and commentators
agree32 that section 522 incorporates
the most favored lender doctrine origi-
nally enunciated by the United States
Supreme Court in Tiffany.>?’ The Fed-

eral Home Loan Bank Board, the regu--

latory agency governing federally-insured
savings institutions, stated in an opinion
letter dated September 29, 1980,328 later
withdrawn, and in an Interpretive Rul-
ing dated February 13, 1981 (the FHLBB
Ruling),3 that section 522 allows insured
institutions to charge the greater of one
percent over the Federal Reserve ninety-
day discount rate or the rate allowed to
the most favored lender under state law,
whenever the greater of either rate ex-
ceeds the rate that the institution is per-
mitted to charge by state law. The
FHLBB Ruling is based on two ration-
ales: the legislative intent of section 522
to “provide insured institutions . with
competitive equality with national
banks” and judicial construction of the
phrase “rate allowed by the laws of the
State.” The phrase “rate allowed by the
laws of the State, territory, or district
where such institution is located” is vir-
tually identical to the same phrase in
section 85, which the courts have inter-
preted to permit national banksto charge
the rate allowed to the most favored
lender under state law.330

1. Legislative History of Section

522
The legislative history surrounding
section 522 of DIDMCA is sparse. In
fact, the House Conference Report on
Part C of Title V includes an obvious
error of interpretation.33! Although no

324. 12 US.C. § 85 (1982).

325. Pub.L.96-221, §528, 94 Stat. 168 (Mar. 31, 1980)(codified at
12 U.S.C. § 1735(<7 note (Supp. V 1987)).

326. See Burke and Kaplinsky, supra note 2; Arnold and Rohner,
supra note 2; but see A Conirary View, supra note 21.

327. 85 U.S. {18 Wall.) 409; see infra 1ext accompanying notes
392-397.

328. Letter from the General Counsel 1o the Federal Home Loan
Bank Board (Sept. 29, 1980), reprinred in{1979-1980 Transfer
Binder] Fed. Banking Law Rep. (CCH) para. 98.447.

329, 46 Fed.Reg. 13,987 (April |, 1980){codified at 12 C.F.R. §
570.11 (1987)).

330. See supra text accompanying notes 20-22, 28, 56-63.

331. H. Conf. Rep. No. 96-842, 96th Cong., 2nd Sess. 78-79,
reprinted in 2[1986) U.S. Code Cong. & Ad. News 308-09.
The House Conference Report indicates in error that the
preemption is subject Lo a “ceiling™ of 1% above the approp-
riate Federal Reserve discount rate, ignoring the alternative
language of the statute indicating the words “whict may
be greater™ as they apply to the alternative rate of 1% over the

specific intent to incorporate the most
favored lender doctrine into section 522
can be drawn from the legislative proc-
eedings, an examination of the circum-
stances surrounding the passage of
DIDMCA and reasoned analysis lead to
the conclusion that the most favored
lender doctrine is available to federally-
insured savings and loan associations.

Sections 521-525 of DIDMCA have
their origins in S. 1988,332 introduced by
Senators Pryor and Bumpers of Arkan-
sas in late 1979. In remarks made on the
Senate floor on October 15, 1979, before
introduction of the bill and in hearings
before the Committee on Banking,
Housing, and Urban Affairs on S. 1988
held on December 17, 1979,33 both
senators and Senator Proxmire, Chair-
man of the Committee, emphasized their
mission to provide “competitive equal-
ity” for all federally-insured financial
institutions. Senator Bumpers indicated
in hearings that S. 1988 was introduced
“[iln order to equalize the monetary
situation so that one type of financial
institution would not have an unfair
advantage over another.”3¢ He con-
tinued: “[s]o this is simply a parity bill,
and that’s all it is. It's an equalization
bill to put the two banks on equal foot-
ing, allow them to compete with each
other.”335

At the time S. 1988 was introduced,
the Federal Reserve discount rate stood
at 129, permitting national banks to
charge a rate of 13% under the National
Bank Act; at the same time, many state
banks and savings institutions were
limited by state law to usury rates of
109 to 129,.336 In reacting to the eco-
nomic exigency and the “usury inequal-
ity” that existed in late 1979 and early
1980, Congress clearly intended to create
parity between national banks and other
federally-insured financial institutions
with respect to the charging of interest.

The use of the phrase “the rate allowed
by the laws of the State, territory, or
district where such institution is located,”
which is virtually identical to the lan-
guage of section 85, coupled with direct

Federal Reserve discount rate and the rate “allowed by the
laws of the State.”

332 S. 1988, 96th Cong., st Sess. (1979).

333. Usury Lending Limits: Hearing on S. 1988 before the Comm.
on Banking, Housing, and Urban AfJ., 96th Cong., Ist Sess.
(1979).

334. /d. at 42 (statement of Sen. Bumpers).
335. /d. at 43 (statement of Sen, Bumpers).

336. 125 Cong. Rec. 30655 (1979} (remarks of Sen. Pryor). .=z

references in the congressional debate to
section 85 and to the alternative interest
rates authorized by the final bill, 7 indi-
cate that Congress intended to permit
federally-insured savings institutions to
charge the same most favored lender
rates allowed to national banks.3%® If
Congress did not intend the application
of the most favored lender doctrine to
federally-insured savings institutions, it
could have so limited the usury preemp-
tion insection 522 of DIDMCA. Asit s,
section 522 clearly refers to three rates:
the rate “permitted” in the absence of
section 522, the rate of one percent over
the Federal Reserve discount rate, and
the rate “allowed by the laws of the
State, territory, or district where such
institution is located.” The use of three
rates in section 522 does not make sense
unless the third rate refers to the most
favored lender rate of the state.

2. The Bank Board’s Interpretive
Ruling

In the FHLBB Ruling of February 13,
1981, the Federal Home Loan Bank
Board determined that section 522 allows
federally-insured savings institutions to
charge interest at the greater of one per-
cent over the Federal Reserve discount
rate or the rate allowed to the most
favored lender under state law, when-
ever the greater of these rates exceeds
the rate the institution is otherwise per-
mitted to charge by state law.339 The
FHLBB Ruling followed-an opinion let-
ter of the General Counsel to the Bank
Board dated September 29, 1980,34 later
withdrawn, which analyzed the legisla-
tive history and concluded that section
522 incorporates the most favored lender
doctrine. The FHLBB probably with-
drew the September 29, 1980 opinion
letter because the letter stated that sec-
tion 522 permitted adding on or dis-
counting interest.

The FHLBB Ruling includes several
significant limitations which must be
evaluated by a federally-insured savings
institution considering use of the most
favored lender doctrine. The FHLBB
Ruling indicates that federally-insured
savings institutions “borrowing” a rate

337. 126 Cong. Rec. 6907 (1980) (remarks of Sen. Bumpers).

338. Two witnesses referred to the most favored lender doctrine in
their written statements. Hearings on S. 1988, supra note 333,
at 64-65 (written statement of Joseph W. Cugini); il at 151
(written statement of Kenneth irwin).

339. Supra note 329.

340. Supra note 328.

pe
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from state law may only charge the most
favored lender rate wheén making the
same type of loans as the most favored
lender.?4! As an example, the FHLBB
Ruling states that a federally-insured
savings institution borrowing the maxi-
mum loan rate permitted to small loan
companies must comply with “substan-
tive state law requirements” governing
small loan companies as to the “loan
term, dmount, use of proceeds, identity
of borrower, etc.”32 The FHLBB Rul-
ing further states that “consumer pro-
tections specifically required in such
loans when made by the most favored
lender would also be considered sub-
stantive and must be included in loans
made by insured institutions which desire
to use most favored lender rates.”343Ina
significant departure from the OCC
Ruling, the FHLBB Ruling does not
require compliance only with state law
requirements pertaining to the class of
loans being made that are “material to
the determination of the interest rate,”344
Finally, the FHLBB Ruling indicates
that procedural or regulatory require-
ments applicable to the state’s most
favored lender do not apply to federalily-
chartered savings institutions. Examples
of procedural restrictions include licens-
ing, bonding, and reporting require-
ments. State-chartered, federally-insured
savings institutions must comply with
such procedural or regulatory restric-
tions to the extent required by their state
supervisors. 35

In one sense, the FHLBB Ruling puts
federally-insured savings institutions at

341. 12C.F.R. § 570.11{a) {1987). indicates that federally-insurcd
savings institutions may charge the*rate allowed to the most
favored lender on the particular class of loans under siate
law™ and section 570.11(b} indicates that federally insured
savings institutions may only charge the most favored lender
rate if they “‘are making the same type of loans as the most
favored lender.” Section 570.11(b) continues, “accordingly,
insured institutions could not charge the maximum loan rates
penmued {or small loan companies unless that loan met the

ive state law requi as to loan term amount,
use of proceeds, identity of borrawer, ete.” /. For a discus-
sion of the same “class™ of loans, see supra text accompany-
ing notes 130-155.

342. 12 C.F.R. § 570.11{b) (1987).

343, Section 570.11(b) indi as foll =C protec-
tions specifically required in such loans when by the most
favored lender would also be considered substantive and
must be included inloans made by insured institutions which
desire 10 use most {avored lender rates.” /d.

344, 12 C.F.R. § 7.7310(a) (1987). See supra le.xl accompanying
nates 159-220.

45, Section 570.11(c) states as follows:

Fedcrally-chartered insured institutions would not be
required to submit to state most-favered-lender restrictions
that are primarily procedural or regulatory in nature. Such
restrictions would include licensing, bonding, and reporting
1o State authorities, The degree to which state-chartered
insured institutions rnust comply with such restrictions wil}
be determined by their State supervisors.

1d.

a competitive disadvantage with national
banks, when each utilizes its respective
most favored lender doctrine. National
banks must comply only with state law
requirements that are “material to the
determination of the interest rate,” while
federally-insured savings institutions
must comply with all substantive restric-
tions of the most favored lender statute,
whether or not they are material to the
determination of the interest rate. To
the extent that a state permits its most
favored lender to make preferential
charges that might not be construed as
material to the determination of the
interest rate, however, the FHLBB Rul-
ing would. be more beneficial than the
OCC Ruling. In that event, a federally-
insured savings institution is permitted
to impose all “substantive” charges that
are permitted by the state law applicable
to the most favored lender, including
annual fees, delinquency charges, bad

check charges, overlimit fees, minimum *

transaction fees, origination fees, and
other fees.

Savings institutions considering use
of the most favored lender doctrine
under section 522 of DIDMCA also
must consider the possible judicial weight
given to the FHLBB Ruling. In Fidelity
Federal Savings and Loan Association
v. de la Cuesta,’% the United States
Supreme Court held that a FHLBB
regulation permitting savings institutions
to enforce due-on-sale provisions of real
estate mortgages despite conflicting state
legal requirements was a valid exercise
of the Bank Board's plenary power to
regulate the lending practices of federally-
chartered savings institutions,37 and thus
the regulation preempted conflicting state
limitations on enforcing a due-on-sale
clause.348 Significantly, the Court stated

346. 458 U.S. 141 (1982).

347. Section 5(a) of the Home Owner's Loan Act now provides as
follows: .

In order to provide thrilt institutions for the deposit and
investment of funds and for the extension of credit for homes
and other goods and services, the Board is authorized, under
such rules and regulauonsns |l may prescnbe to provide for
the organi incorp fon, operation,
and regulation of associations to be known as Federal savings
and loan assaciations, or Federal savings banks, and 1o issue
charters therefor. giving primary consideration to the best
practices of thrift institutions in the United States. The lend-
ing and investment authorities are conferred by this secuon to

inde la Cuestathat the Bank Board was
not bound by conflicting state law in
enacting regulations concerning the
lending practices of federal savmgs
institutions.

The FHLBB Ruling is entitled to be
given the same weight by the Court as
the Bank Board’s due-on-sale regula-
tion; both are statements of policy pro-
mulgated by the Bank Board pursuant
to its broad mandate to govern the
operation of federally-chartered savings
institutions. A court probably. would
uphold the FHLBB Ruling as a valid
regulation of the lending authority of
federally-chartered savings institutions.
The de la Cuesta preemption ruling for
Bank Board regulations is inapplicable
to state chartered savings institutons,
however. State-chartered savings insti-
tutions must evaluate the persuasiveness
of the FHLBB Ruling as an mterpreta—
tion of Section 522,34

3. Usury Penalties
Section 522 also provides for a federal
usury penalty of forfeiture of the interest
agreed to be paid and recovery of twice
the amount of the interest paid.3s It is
likely that the federal penalty applies
only when the institution utilizes the
most favored lender rate or the floating
rate; state usury penalties are likely to
apply if the savings institution utilizes
the rate “permitted” by state law in the

absence of section 522,

B. Can Federally-Insured Savings
Institutions Export Interest Rates?

Although no court has addressed
whether a federally-insured savings insti-
tution may export the interest rate ceil-
ings of its home state when extending
credit to residents of other states, the
General Counsel to the Bank Board has
stated in an opinion letter that section
522 of DIDMCA “necessarily includes”

349, See supra note 57 and cases cited therein.

350. Sec, 522 of DIDMCA states in part:

(b} If the rate prescribed in subsection (a) exceeds the rate
such institution would be permitted 10 charge in the absence
of this section, and such State fixed rate is thereby preempted
by the rate described in subsection (a), the taking, receiving,
reserving or charging a greater rate of interest than that
prescribed by sut (), when k ingly done, shall be

provide such institutions the flexibility y to
their role of providing credit for housing.
12 U.S.C. § 1464(a) (Supp. V.1987).

348. 458 U.S. at 160-70. See also Independent Bankers Assn v.
FHLEBB, 557 F. Supp. 23, 25-28 (D.D.C. 1982) (upholdmg
Bank Board's app | of: of policy whichall
federally-chartered savings institutions to establish interstate
branches); and People v. Coast Fed. Sav. & Loan Ass'n, 98 F.
Supp. 311, 316 (S.D. Cal. 1951) (affirming Bank Board‘s.?
plenary power).

d d a forfeiture of the entire interest which the note, bill,
or other evidence of debt carries with it, or which has been
agreed to be paid thereon, If such greater raie of interest has
been paid, the person who paid it may recover, in a civil
action commenced in a court of appropriate jurisdiction not
later than two years after the date of such payment, an
amount equal to twice the amount of the interest paid from
the institution taking or receiving such interest.

Pub. L. 96-221, § 522, 94 Stat. 165 (codified at 12 U.S.C. §
1730g (Supp. V 1987)).
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the ability to export interest rates.35!
The General Counsel’s Interpretive Let-
- ter of August 6, 1982 relies on the hold-
. ing of the Marquette35? decision and the
_ intention of Congress in enacting sec-
tion 522 of DIDMCA to promote com-
petitive equality between national banks
and other federally-insured institutions.
The letter therefore concludes that the
most favored lender status conferred by
section 522 on federally-insured savings

institutions includes the ability of the

institution to export interest rates pur-
suant to Marquette.

Although there are several questions
regarding which terms may be exported

by a federally-insured savings institu- -

tion, whether an interest rate may be
exported into a state that has opted-out
of the provisions of section 522, and
where a federally-insured savings insti-
tution is “located” for the purposes of
determining which state’s laws can be
exported, it seems clear that federally-
insured savings institutions should be
able to charge out-of-state borrowers
the rates permitted by section 522 of
DIDMCA. On its face, section 522
clearly permits federally-insured savings
institutions to charge the applicable
rates “notwithstanding any State consti-
tution or statute which is hereby pre-
empted for the purposes of this sec-
tion.”353 By its plain language, section
522 preempts the laws of any state,
including an out-of-state borrower’s
state, that would impede a federally-
insured savings institution from charg-
ing the applicable interest rate.

As such, it is clear that section 522
should apply to an interstate loan even if
_ the rate permitted in the absence of sec-
tion 522 is equal to the most favored
lender rate. Exportation of interest by a
federally-insured savings institution does
not require a “borrowing” of the most
favored lender rate of the state in which
the institution is located. Even if the rate
permitted in the absence of section 522 is
equal to the most favored lender rate but
greater than the rate of an out-of-state
borrower’s state, section 522 and the
opinion letter of August 6, 1982 both
imply that the out-of-state rate is still
preempted by section 522.

351. FHLBB General Counsel letter, Aug. 6. 1982, supra noie 12.
352. 439 U.S, 299,

353. Pub. L. 96-221, § 522, 94 Stat. 165 (Mar. 31, 1980)(codified at
12 U.S.C. § 17308 (1982)) (prior to 1983 amendment)
{emphasis addad). .

Moreover, the language of section
522 permits federally-insured savings
institutions to charge the rate of the
state ‘“where such institution is
located.”?54 If Congress had intended to
preempt only the laws of the state where
institutions were located, or if it had
intended to restrict savings institutions
to the usury ceilings of the borrower’s
state, Congress could have clearly so
provided in section 522. Maxims of
statutory construction render the failure
of Congress to clearly restrict the appli-
cation of Marquette as to federally-
insured savings institutions to mean that
Congress implicitly accepted and legi-
timized its application.3%s

DIDMCA also provides in section
528, subtitled “Effect on Other Law,”
that if one or more provisions of Title V
of DIDMCA, the National Housing
Act, or “any other provision of law™
applies with respect to a loan, the loan
“may be made at the highest applicable
rate.”3% Although this section does not
address interstate loans specifically, it
supports the exportation of the rates
specified in section 522 despite any pro-
vision of the borrower’s state’s law. If
the borrower or a state regulator argues
that rate restrictions of the borrower’s
state apply to a loan, section 528 of
DIDMCA indicates, in a contest between
conflicting rate restrictions, that the
loan may always be made at the highest
applicable rate.

Further, as the Bank Board General
Counsel indicated in the opinion letter
of August 6, 1982, the congressional
purpose to promote parity between
national banks and other financial insti-
tutions is only served, with respect to
interstate transactions, if savings insti-
tutions are permitted to export the same
interest rates that national banks are
permitted to export. Given this intent, a
federally-insured savings institution
clearly should be able to charge out-of-
state borrowers the most favored lender
rate of its home state.

C. Can Federally-Insured Savings
Institutions Export Annual Fees
and Other Contract Terms?

. In contrast to the ambiguity of the
OCC Ruling with respect to the ability.

354. Id.
355. See Burke and Kaplinsky, supra note 2, at 1104-05.

356. Pub. L.96-221, § 528, 94 Stat. 168 (Mar. 31, 1980), codified gt
12 U.S.C. § 1735 1-7 note (Supp. 1987). ’

of national banks to export annual fees
and other contract terms, the FHLBB
Ruling?7 supports the ability of federally-
insured savings institutions to export
annual fees and all contract terms per- -
mitted by the substantive state law
governing the most favored lender on
the class of loans being made, because it
apparently peripits savings institutions
to export all “substantive state law
requirements.”?¢ The FHLBB Ruling
does not specifically define the word
“substantive,” although it provides sev-
eral examples of substantive require-
ments, including requirements regard-
ing the loan term, amount, use of
proceeds, identity of borrower, and con-
sumer protections. Applying a common-
sense interpretation of the dichotomy
between substantive and procedural
provisions of state law, it can hardly be
argued that provisions permitting charg- .
ing of annual fees and other charges, as
well as provisions governing terms of
the contract—such as change of terms
and other notice provisions; default,
acceleration and account cancellation
requirements; and balance calculation
methods, free-ride periods, and other
open-end lending restrictions—would
be “procedural” in nature. Such provi-
sions are no more “procedural” than the
traditional “consumer protections” identi-
fied by the FHLBB Ruling.

Moreover, the ability to include sub-
stantive provisions, including consumer
protections, of the savings institution’s
home state means that savings institu-
tions should not be subject to conflicting
provisions of the law of the borrower’s
state. This is particularly relevant if the
law of the savings institution’s home
state does not have significant consumer
protections, The FHLBB Ruling may
not support the exportation of an
absence of consumer protections, how-
ever, because it indicates that “consu-
mer protections specifically required”3%
are substantive; the issue becomes
whether consumer protections of the
borrower’s state are applicable.

A federally-insured savings institution
seeking to export contract terms should
have three concerns in mind. The FHLBB
Ruling may exceed the Federal Home
Loan Bank Board’s rulemaking author-
ity, under the arguable proposition that

357. Supra note 329.
358. Supra note 341,
359. 12C.F.R. § 570.11(b) (1987).






